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= : j 
° @ IN THE CIRCUIT COURT OF THE | | 
vor f ‘ tT car 4 | 
UNITED STATES 
98 } 
r : : 
le For THe Souruern Disrarr of New York. as 
5 : 
to ; SSS eS ee 
Buen | 
the AMERICAN GRAPHOPHONE COMPANY 
at | In Equity, - 
ag vs, | No. 8939. 506 
[Se : (On Jones Patent). 
‘W{= j 
aes AmeERICAN Recorp Company. | 
Complainant’s proofs in rebuttal taken for final hewr- 
ing before Joun A. SAtELDS, Esq., Standing Examiner, 
under and pursnant to Rule 67 of the Rules of Equity 
- of the Supreme Court and the rules of procedure of 
! , this Court, at the office of Messrs. Mauro, Cameron, 507 
Lewis & Massie, No. 90 West Broadway, New York : 
City, this 12th day of September, 1905, at 10 o’elock in bf 
the forenoon. é 
& : rr) Met pursuant to agreement. 
| 
| Present— 
C. A. L. Massre, Esy., for complainant. 
S. O. Epmonps, Esq., for defendaut. 
Thereupon Victor H. Evrrsox, a witness produced 008 
on behalf of complainant, being duly sworn, in answer 
to interrogatories by Mr. Massie, testified as follows: 
Q. 1. Please state your tame, age, residence aud 
occupation ? 
; A. Victor H. Emerson; age, 3%; residence, 521 
- " 8 ~ West One Hundred and Eleventh street, New York; 
- | occupation, record maker for the Columbia Phonograph 
Co. 
| , | (J). 2. Please state what experience you have had in 
INS Ae the talking-machine business ? 
El . it 
: wed 
Le | 
if “" > ye i ‘ i 
a Poy ; : 
a | he gts : ae 
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VY. H. Emerson. 


SE ee 


A. The past seven years I have been daily engaged 
in making original records for the Columbia Phono- @ 
graph Co. Prior to that time, for about three years 
I was making records for the United States Phono- 
graph Co., and four or five years previous to that, for 
the New Jersey Phonograph Co. I have been prac- - 
tically engaged in engraving sound-records for thirteen 
or fourteen years. | 
Q. 3.-What knowledge have you of what has been 
§10 done by other talking-machine companies, other thin 
those you have mentioned, during all these years ? 
A. The laboratories of the various evlinder recor| 
manufacturing companies were open to the public 
and are practically still open to-day. The laboratory 
of the Gramophone Company, which was conducted 
by Mr. Childs, when he was engaged in making disk 
records by the zine etching process, was in New York 
City, was also open to the public. What I mean by 
this is, the apparatus was iu fall view of the singer or ' 
611] other talent, and there was no seeret about it. I have 
personally visited the laboratory of Mr. Childs, while 
he was making records by the etching process, and 
there saw the process in operation. It was not uaotil 
after the adoption of what, in my opinion, was a 
wax engraving process, that there was any secrecy @ 
attempted in the manufactare of disk original wax 
records. Since that time, the various processes 
have been kept quite secret and the recording 
apparatus of all of the various disk record makers 
§12 shut from the view of the talent or visitors, and the 
horn into which the singer would sing was put through 
a hole in a partition. In visiting the laboratory of the : 
Zonophoue Company, who manufacture disk records, 
while I could not see the recordivg-machine, I could 
distinctly hear from the horn the peculiar cutting 
sound due to the action of a needle cutting into a mod- - 
erately hard wax or wax-like material. I have uot 
been in the laboratory of the other companies engaged | 
a ! 
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Sn ln uO TP epee NORTON Recline nega tna tae 
“WH Emernd FES TS ge see 
Be 
records and the similarity between all of them, and 
from the fact that 1 have made microscopic enlarge- 
meuts of all of the various disk records, I believe that 
the original records are all made by engraving in a wax 
or wax-like material ; that this original record is eop- 
per-plated to form: die; and the commercial record 
that is sold pressed into a material which has veen 
made plastic under heat. 
Q. 4. Describe briefly, so far as you kuow, what 


methods have been practiced in making hard disk 514 
sound-records ? 

A. The zine etching process, which consists in tak- 
ing a zine plate, coating it with a thin coat of wax or 
wax-like material, and placing it upon a recording-ma- 
chine that would remove the wax coating at that part 
where the recorder touched the plate and exposing the 
zinc. This plate was then put in an etching bath and 


——<— <a 










the record lines etched. The other practical scheme is eS: 
haying a wax or wax-like tablet, making the record by ©. sa oO ae Vise -; 
removing or engraving the wax to form the record. 515 Moe Be REE A ba 
The wax record is then piated to form a die, and 1 Thay Las 2 Ft } 
records pressed into « material made plastic by heat. a Bee eee ww 
a . ma : a 3 . = > +S 
Q. 5. What other practical methods are known to a Pte eT 
- - A - “ ° > sua & . 4 ec =3 
you for muking hard disk sound-records in a commer- pag free fae : 
: , an oe * ee | 
cial manner ? } ce 3 We? fe peas : 
' ; ot se ne UTS t RE SSOS oar ‘ 
A. There are none that I know of. pita: Stet o SoS ae r 
Q. 6. If there had been any other, do you think you oe it! eee me 
. . 9 231 ee CaS 
sould know of it from your experience in the art 3 SE iy REE | 
é r ey ot = = ~~" Oe AS 
A. I think so. os havea 
Q. 7. What method is now used ? 516 a eee BO 
A. The engraviug method. ity Seles ag PNSRES See Be 
+s poe eee See 
Q. 8. Do you mean that this is the only method now e352 eee aes 
used, so far as you know ? . is po Bey 22 RE SH 
ind ae, 3 i < tay foe 4 -¢ pa 
Q. 9. Are you the Victor H. Emerson who gave a ~* tt ee eas TS 
Te ° . ° oe en de = ess 
deposition for complainant in American Graphophone Pe A ee 
Co. vs. Universal Talking Machine Mfg. Co. ? fa YR Leah 2) Re eRe? 
; Rte See sees 
A. I am. " ES ee ae Pa 
| oe sass ee Re Bee 
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” Cerne ETE Ph ce SF le ge Lae CE =* te : 
~ TIES: AAPL: SRS es nee see EE RS as PR e es eee 
, cane nee a, badeey bes me 2 4 . 
5 ews 
i oe ae eS 150 V. EL Emerson. 
5 ore 
ee i tog MEE ar Se Re ae ee 
Se = Cross-ExaMiNnation BY Mr. Eruoyps : 
3 xs-Q. 10. Am [correet iv assuming that the Columbia 
. Phonezraph Co., by which you are employed, is the 
23 | eoncern through which the American Graphophone Co. 
i: : * makes and sells its output of disk records ? 
rae 4... Yes, sir. 
F * x-@). 11. Aud this has been the case from the start 
i — of the American Graphophone Cowpany's business ? 
3 x : 51S A. Yes, sir. 
| ee : x-Q. 12. Am [ also correct in my understanding 
€: ac that, disregarding certain work ou a toy graphophone 
5 te ; disk record, which lasted but a short time, the disk 
.3 record business of the American Graphophone Co. and 
E° a the Columbia Phonograph Co. was commenced about 
| ees April, 1902 ? 
| Stee A. Yes, sir. 
x-Q. 13. And you have been personally connected 
lf with the disk record work of those concerns since that 
it 619 time ? 
| ae A. I have. 
i x-Q. 14. Has it been your duty since that time to 
| ee supervise all of this work, down to the completion of 
ime i the matrix or stamping die, subsequently used for 
= ae : pressing the ultimate commercial record ? 
ae 7. =. . A. My real duty and responsibility euds with the 
| Sa manufacture of the wax original record. ‘The respon- 
| eee sibility for the completion of the die is with the fac. 
fe : torr at Bridgeport. I am in constant contact with 
“a: ree 520 that part of the work, however. 
1, ae wits x-Q. 15. And that has been tle case since April, 
a fae 19u2 ? 
= A. With the- exception of a few months when we 
jan ie made the dies here in New York. 
|e eae x-Q. 16. Please state as briefly as possible, but 
a” er giving necessary details, just what is the process em- 
/ Aas ss: ployed by the two companies you have referred to, 
ee ce “a coinmencinge with the preparation of the original wax 
eS eee ‘ ; tablef, and ending with the completion of the commer- 
F a oo —z ; oe 2 cial sound-records ? 
E gees Re £7 bees 
= oe = ; aiarReTT na eee cuenta a 
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= i ee. OF i ae ea ~~ apt ies fog a Bae oa eee a 
Hag Et Fp yk — 5 ee erce 
_V. H. Emerson. et PL 2s 
a as se Ome Ao 
A. First, we engrave a zig-zag record in wax, or . 


waxelike tablet; second, this original record is 
copper-plated with a shell about ;31,; third, this 
shell is backed with type metal or other metal 
to a thickness of about one-eighth of an inch; fourth, 
the surface is then nickel-plated ; fifth, it is then placed 
in a die, heated, and record material which has hecome 
plastic by heat is placed upon the die and then pressed 
in a hydraulic press and allowed to set and cool. Then 


it is taken from the press and the commercial record 522 


removed from the die. 
x-Q. 17. Have you now stated the process as it has 


been employed by the Columbia Phonograph Co. from . 


April, 1902, down to date ? 

A. I have. 

x-(). 18. The copper shell. to which you refer as the 
second step, is, then, the stamping matrix ? 

A. Yes, sir. 

x-Q. 19. And how many of these do you make from 
the original record ? 

A. That all depends upon the care with which the 
electro-plater handles the wax original. We get some- 
times as high as tive stamping shells from ore wax 
original. One of these is held as a master record from 
which we make duplicates, if we need them. This 
branch of the business is factory work and I have no 
positive knowledge as to the average number taken 
from the wax tablet. 


523 


x-Q. 20. How is the original wax tablet made eon-— 


ductive so as to permit the shell to be electro-deposited 524 


thereon ? 
A. We coat it with graphite. 
x-Q. 21. How, by brushing it on ? , , 
A. Yes, sir. : ~ Sax 
x-Q. 22. Is that the only thivg done to the wat 
tablet between the steps of eutting the record and: 


placing it in the plating bath ? oS ge 
A. Yes, sir. ; *- 4 
x-Q. 25. Is the composition of your wax tablet Fe S 
7% BSE oy EE 
: mca’ 1 te 
. ane ~ iby a 





' . yet 

a = “ae 

. . 

PT - > te 

a *-.3 = %, a 
“ z ma ° 
mS. fs S x « 

e gs EES 6-" & 


. os 
& “ss « = 
- fy ‘ae 
. od 
2 » ra 
~ ~ e 
-” . 
» . 
, = ri : 
= *« . 
<- ies 
4 . ~-/ 
‘ ~- i ° «* 
Gum 25 ee 77 
> **e ° * 
+ al t 3 ied 


:* 
P A 4 
* 


“ Ley 
3} ibs ’ 


An 
' 
* 
a 
, 
v 
hag A aw? . 





— 


-_ 
eee ere 


™, 


' ‘ 
‘ ’ 
4 
‘ - a : , 
1 pA , ‘ 
Pp 00 :' t. : y 4 é 
7 *". > o , 4 . ‘ 7 % P ' P 
uf ee err . 5 - : 
- ‘ Py : “4h 
Daa © an 4s " os i ; 5 > ‘Ne . 
, j 4 4 ‘ ‘ _ : ‘ . 
~ Ol meee 84 ; oy ; 
S ‘ ; ‘ are Duct . » . : j ’ ‘ e 
ng vee ‘ ‘ +*+ ' \. » } , . 
é a Pee : ‘ . ‘ -% n 7.2 a2 
, PP, » + 5 . it ‘ i ‘ d , , ' e : 8 
, ’ , \ . "a * Ye ‘ ‘> ; ‘ ‘ ’ ‘ /* e* ‘ 
‘ fe " +s ‘ ’ 7 i ' ’ , ‘ ‘ ». 3 
\ e. % . 7m , ay. - . ‘ 
fiw we eee : yy . r eet cf 
Ww ay . ws * ‘ : il he 
nad a oe . Fo © ; as OH et , , 
“4 %: \ Rew) 5 Oe . Pa 3,.° . r d 7 pas y¢ at ‘ 7" - 
"4 ier ] . * . o ;. ; Uw 7 , ‘ . at : wo ies , i ar J 
Ga fot ‘> ’ : P Z Mua ee 7) . Mey i 
4 ti : Pan hve » 0255 Cy ; ; .: Swe typ . + ROO Te “ 
eg it SENG whe bebe ath, . A ral rat Bs Pe 
Lie (Ot es re ae ois . r! oe ’ ror Fo .~ ei, 
2 ‘ ~ ; 7 , vo P we i 
. . 4 ; 4 A 1 ‘, 1 ted | f 
; d 2 p , : _° ; , J +. ' . ‘ , : ‘ A “ ‘ \» Fa + ” a 
4 a? ‘ * | ae Wal r / ; “9h a] ae ar ae f: i A 
‘ 7 , ) ‘es " ; "«@ mt o¢ (. v) Aes , z ¥ 
» B, “ nv, : pak we Leuee. 
VA , Fe PM Paiva RAM Rn ae © hee & rat 
ates ' ye t-te ‘+ ve ay Set te "ae Ay . 
' alway st ’  te* eee : : “ ah) ate wwe 
: " , } 5 e J 
: t. ; i oN Mata Ee gete PS 


Raymond R. Wile 
Research Library 


q) 





; 
AS SN OTT mera et ree KOS 9s Hm a oe xn ; 
- iS 132 V. H. Emerson. 
: $25 0 | . . 7 
garded as a secret, and do you refuse to divulge the 
formula ? oe 
= - A. I will divulge the formula. It consists of five | 
parts of what is known as our x5p wax, which is a wax a 
we formerly put out commercially to the public, one 
part paraffine, and one part spermaceti. We have 
used many other, combinations of waxes, but this is the | 
formula we are using now. 
x-Q. 24. What are the constituents, and what is the 
526 method of preparation, of the x3p wax ? | 
A. That is disclosed in our patent, of which I do not | 
. know the number. ‘The base of it is stearic acid ; par- 
ticular ingredients and methods of making this wax 
are not fresh in my mind at the present time, aud I 
cannot answer intelligently without looking up the 
FS patent. . _ 
= x-Q. 25. What are the character and form of the 
‘ : eutting-style which you employ ? | | 
r “ : 
Re a: d27 By Mu. Massie: Objected to as not proper 
pe cross-examination, and the witness may refuse | | 
f ah to answer if his answer would involve any trade ao 
t — i secret. | 
ear Me 
b- “3 Sate A. We use both steel and sapphire, the point of + 
ae which is about ;,5;;, across the bottom part ; the lower 
t 4 edge is rounding. Sometimes the edge that cuts 
Se the sile of the walls is keen and sharp, and 
' = sometimes it is dull. It isa question merely of get- 
S52 “3 Ae 528 ting the particular toue that is wanted, and if a dull | | 
3 . “4 = J recorder gives 2 desired toue for certain effects we 
pe E ee continue using it for those effects. We have used both | 
te Pee tate oe sharp points and dull points. 4 
CE Cees : x-Q. 26. How long have you been using precisely 
ae Fey Roe” Saat the form of eutting-style that you now employ ? 
ae ree : a ee A. We have been using all of these forms since we Yr | 
t - eae Oe. Wee - -~-gtarted to make disk records. 
| a. ae 7 Bc Pe x-Q. 27. What other forms did yon use when you se | 
RE ee ee ad started to make disk records ? at 
Nene gah tat ence tT -- A, These same forms. 
tien 2 has hseese at: . n= > 
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. c S tee tre ae 

x-Q. 28. Then you have not varied the form or Phi Se Bes 
vharacter of your cutting-style from Beall aie down wont =, Ste 32 
to date ? Ta ae Saree 

A. In my previous answer I show a variation it Ty ok x “2 : 
fourm, both sharp and dall side cut, but outside of ; ete fe} 
those forms we have not varied. sizes ap RE 

x-Q. 29. Who got up these several forms of cating : 7s grind % = 
styles ? =" s : e $e oS: 

A. The first one, by a man named Jones ; cre that, : Sys aS 
Mr. Thomas H. Macdonald, Mr. Frank L. Capps, Mr. 530 Chet oe 
William Frieberg, Mr. James K. Reynard, Mr. Charles : an A 
Carson, Mr. Clarence Jones, and myself. These nen ‘ Hs Rie: 
are all record makers «nd in general they make their pee Gp AOS Ww 
own apparatus. ak eh PRs, r | 

x-Q. 20. When this work of disk record making was Pe ec tet it 
tirst commenced by the Columbia Phonograph Co. were a * 3 “ha ae 
you then concerned only with the making of the orig- EC Aittee aie 7 
inal wax records and not with the subsequent steps of ae ees Bie pt ae 
the process ? 3 a 4S" 2 eae 

A. When the work first began, in April, 1902, I 531 Baa een See oo 
both made the wax originals and for a short time ot A Oe ack 
thereafter plated the wax originals and furnished the - ae = a Sl 
completed matrices ; subsequent to that time the records a NS if 
were sent to our factory at Bridgeport to be plated. nett ts fy (a | 

x-Q. 31. That was after your work on the process : air > Bh | 
here in New York had perfected the process ready for Cae ces | 
commercial exploitation ? . tren £ hit: 

A. No, because before that time we sent the stamp- ob bahay 4 
ing dies to the factory and they used them to press up er i Seeger 
records from, but their copper-plating facilities were 533 ose cigs Brees : | 
over-taxed with their cylinder records. b Ate axe ee: | 

x-Q. 32. You have referred to the fact that ut one eine os 
time the laboratories of, various converns were open to SS ne ee : 
the public, is the laborato'y of the Columbia Phouo- NE ef 
graph Co. open to the public and is the public per- "ee torus 
mitted to wituess all the steps of your process ? ns em iva = : 

A. The laboratory in New York is not open to the — -e SEAS 
public; but part of the process, such as the stamping ee id Sins t 
of records, is open to whatever visitors should goto . 9 i) ¥ .2crgesse 
the factory. We have thrown our laboratory open to. 2+. == 5 ee } 

Ay nag: aes Pg ee ose EE SuS 8 : 
ws Se oa 
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: , 
ee dcorpather ap DTA ES OT cet ine oe ce Fn ae AB eT eo i ientieseieins sie oon 
Sie tet ain SS Se SS oe de a Fees 
Sep res Bree Pe 
es Se ar : ! 
Se ea ea eee |” V. H. Ewerson. 
ny te te aie ae os -_ most all employees and officers of the Company and 
ete et. F from time to time to about two hundred visitors who 
<i eer were interested in phonograph matters. : 
Rte x-Q. 33. Do you mean that every step in your 
i process from the compounding of the wax for the 
original tablet down to the completion of the commer- 
cial record, may be witnessed at any time and by any 
one coming as a “ visitor” ? 
SG | A. Ido. AJl of our wax is manufactured at our 
Bs | 634 laboratory, where we wake blanks about every day, 
a 7 the was is in barrels and boxes exposed to view, they 





must pass through this room to get to our recording- 
machine, and in the room where the wax is made we 
have our hydraulic press and our electro-plating bath 
for the purpose of making test records. 
She x-Q. 34. Does this apply to competitors in bemineas ? 
f ‘ | A. It does not. 
7 x-Q. 35. Does it apply to persons not competitors 
but familiar with the art of recording and reproducing 
535 sound, as, for instance, an expert in that art ? 
A. I do not know of any experts in the art of record- 
ing that are out of employment. 
x-Q. 36. Will you permit me to visit your laboratory 
OF - this afternoon and observe your practice of the process 
Pe | } __as you have detailed it in this examination ? 


Fart . A. In view of the fact that you are attorney for the 
== »* opposition, I would not. If you were not attorney for 
: 3 the opposition, and were interested in this from a 
be aay ee ge -  geientific point of view, I would, and would do so with 
neat eS et > eS 536 pleasure. 
3 See te Te - -x-Q. 37. When first did you perform the operation 
hap j -»7> (gp have it performed or see it performed) of cutting a 
og tee i RS ahaa zig-zag groove iv a wax or wax-like disk ? 
5 a i ee a _A. A short time prior to my taking charge of the 
i Se ha eee eee - *. -.. | , disk recording for the Columbia Phonograph Co., Mr. 
eR ge. Xs Easton sent Mr. Jones to me with a machine, which 
ro ee : Sas a as [2 a ~Mr. Jones brought and set up at my laboratory at 1155 
SAS? oS Shs SS > > Broadway, where he made a record for we. A short 
ei EEE tS 2a =. time prior to Mr. Jones’ arrival, I had begun opera- 
a, oes A i Sa Ste ok oOo eee ain a Sen : . - 
OEE Mee gt ee ee Ss 
see Pere 3 Re Se es Us oe ane. | 
SSS Rov? BSF Tiss 
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Complainant’s Exhibit I, Certificate of In- 
corporation |November 22, 1904, J. A. 
S., Examiner}. 


STATE OF WEST VIRGINIA 
(Coat of Arms) 
CERTIFICATE OF INCORPORATION. 


I, Henry S. Waker, Secretary of State of the State 
of West Virginia, do hereby certify that an Agreement 
duly acknowledged and accompanied by the proper 
affidavits, hus been this day delivered to me, which 
agreement is in the words and figares following : 

The undersigned agree to become a corporation by 
the name of the American Graphophone Company for 
the purpose of acquiring and exercising the exclusive 
right to manufacture, use and sell the patented inven- 


_tion known as the Graphophone aud its parts and 


44 


appliances within the Cuited States aud Canada, and 
of licensing others within said territory to make, sell 
and use the same, and to conduct such other rights and 
franchises as may be necessary or appropriate in con- 
nection therewith. 

Which corporation shall keep its principal office or 
place of business at Washington City, District of Col- 
umbia, and is to expire on the thirteenth day of May 
A. D. 1937. And for the purpose of forming the said 
corporation, we lave subscribed the suin of sixty thou- 
sand dollars to the capital thereof, and have paid in on 
said subscriptivus the sum of six thonsand dollars ; 
and desire the privilege of increasing the said capital, 
by the sale of additional shares from time to time, to 
six hundred thousand dollars in all. 

The capital so subscribed is divided into shares of 
ten (10) dollars each, which are held by the undcer- 


————-signed respectively, as follows, that is to say : 
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: 3 No. of OD BIS pS SSE eres 

~ Z nd 2 > ee RS ESE Game 
~»p Names Residence Shares. : 2 fut So TRS Ae Seely 
: ~ * eo a a i awe 7; aaa , 2 
} By Jas. H. Saville..... Washington, D. C....--- 1,200 Sg Stee rank erates aE rie 
{ By Jas. G. Payne..... Washington, D. C..-..-- 200 ner Sn ee ee 
By Austin Herr _.....Washington, D. C....... 1,000 . aS Se Ee ee 
> Jas. O. Clephaue -. Washington, D. C...---- 1,000 i SRD re ea re 

By Jas. O. ¢ g = 3 See 
- ' By Jno. H. White..--- Washington, D. C._-__--- 1,000 CS tee Slee gee anes 
i By Andrew Devine.-..-Washiugton, D. C.._.-- . 1.000 bo meas eae 
5 By Nathaniel Wilson..Washington, D. C....--. 375 : Mee eee 
By dno¥: Cot icccack Washington, D. C....-.- _ 225 546 i Aan oe 
P| Beene : 2-7 fEe : 
5,000 -. at xs ; 
Fi pees 


And the capital to be hereafter sold is to be divided ot r= ae Ee he 5 


~ into shares of the like amount. Sida. Pe 
ae “4 


- A Given under our hauds this thirteenth dav of May, ths Geo ae 
= 2 1887. : t be of = 3 = : = ee 
James H. SaviLLe oe eRe eS ee ie 
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Austin HERR ; ae ee <5 an 
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ty oD ANDREW DEVINE. 7 TEs. 3 Eee 
NATHANIEL WILSON | eo! me a 
wot oS" eee ela Foe 
JOHN F. Cox oe eT ee 
a ‘ - se HS a - fh 
WaeErerong, The corporators named in the said 2 ecu Ce 
: : at ee eee 
a | Agreement ard who have signed the same, and their oe MRD 
= =e = o18 PR ae * 
suecessurs and assigns, are hereby declared to be from Ho gy ae EE 
this date until the Thirteenth day of May Nineteen Rae SME eS 
Hundred and Thirty Seven a Corporatiou by the name 2 ie oe A Be, eR 
and for the purpuses set forth in said agreement. = PRET Ee SS: 
‘ : : ~ et = Pe ——_ " 
- Given under my hand aud the Great Seal of — at 45 ue Ss See ae 
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Henry S. WALKER, 
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Complainant's Exhibit 6, Abstract of Title, 
[Nov. 22, 1904. J. A. S., Examiner}. 


2-172 
DEPARTMENT OF THE INTERIOR, 
Unitep Srares (shield) Parenr OFFfict. 


To ALL PERSONS TO WHOM THESE PRESENTS SHALL COME, 
GREETING : 


This is to certify That the annexed is a true copy 
from the Digest of this Office of all Assignmeuts, 
Agreements, Licenses, Powers of Attorney, and other 
instruments of writing, found of record up to and in- 
cluding October 21, 1904, that may effect Letters 
Patent granted to Joseph W. Jones, New York, N. Y. 
Assor to himself and Joseph A. Vinceut, Philadelphia, 
Pa. Patent 688,789, December 10, 1901. “ Produe- 
tion of Sound.-Records.” 

IN TESTIMONY WHEREOF [ have hereunto set 
my hand and eansed the seal of the 
Patent Office to be attixed at the 
Seal of the ) City of Washington this twenty-sixth 
} United States day of October, in the year of our 
Patent Office. 
four and of the Independence of the 
United States of America the one 

hundred and twenty-ninth. 

I’. I. ALLEN, 
Commissioner of Patents. 


Joseph W. Jones. 688,739. 
Instrument dated Dec. 17, !7. Reeorded Jan. 15, 98. 
Liber V 56, p. 408. 


Parties. Invention. 
Joseph W. Joues, Process of Making Records for 
to the Reproduction of — Sound 


Joseph W. Jones, Waves. Filed -Nov. 19, 97. 
Joseph A. Vincent, Ser. No. 659,170. Pat. 688,739. 
Philadelphia, Pa. Dec. 10, 1901. 
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597 Se | 
To each one undivided half interest in said inven- | 
tion. Patent to issue to said assignees. Neither of A? 
the joint owners shall make, use or sell the invention ! 
or license others so to do without cousent of the 
. other. 
ie Consideration $1. : - 
—- Instrument dated Dec. 26,1901. Reeorded Dec. 27, 
ak. ’ 698 1901. ‘Liber A 64, p. 494. 
a Parties. Lavention. \ 
are Joseph A. Vincent, Production of Sound Records. | 
ee, to Filed Nov. 19, 1897. Ser. No. | 
inv: [pega naan Joseph W. Jones, 659,170. Patented Dec. 10, 
Ramin Se New York, N. Y. 1901. 688,739. et 
b= The parties being joint owners of the entire right, 
ze ee Vincent hereby assigns all his right, title «nd interest 7 
ae aaa in said invention aud letters patent, aud in all claims ' 
.z ee eee ee 599 thereunder. 
> oo ek ge Consideration $5. 
a. aa cephaeis vases 
‘o> Bae Tern eee Instrument dated Feb. 25, 1905. Recorded April 
Es a ee eee ~ 41,1903. Liber J 67, p. 146. ge Or 
= eee yt = Purties. Tnvention, 
re. eit Sys et Gaye Joseph W. Joues, Produetion of Sound 
a= Reese goes ae are 7a to | ~ Records. Dee. 10, 101. 
a eee ee = ge Rey 600 American Graphophone Com- 668,739, and other in- 
: < 5 se eRe act, Betton hers pany, a West Virginia Cor- ventions of same In- 
& = ce A ee ee poration, Washington, D. C. ventor. 





Entire right, tithe and interest in patent 658,759, 
and in the inventions covered thereby and by saul ap- 
plications, and all claims and demands for profits or 

--. damages accrued or that may accrue from infringement 
. (past, present or future). Patent on said applications 
_ to issue to said assignee. 
-—— $5-and- other considerations. 
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AMERICAN GRAPHOPHONE COMPANY | + Ee eS 


pre 7 Sey Fo ged 
Vs. On Jones Patent Sty eS ee 
No. 688,739. > = pets. fare r 


.3 2 ae 
rag 
it 
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a 
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ho 4 
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Ameutcan Recorp Company. : = ses 


Exisua K. Camp, Esq., Ee sage RE aS ! 


x és = ee . ; i f L =: rf bat | 
Solicitor for Complainant. 603 Oy eos ee oe : 
.. “ * i 


Sir :— Please take uotice that on the pleadings herein et aT ee Re he 


and the affidavit of Robert C. Cooley hereto annexed ee AY le , 
and copy whereof is served upon yon herewith, and a SOE et ee AO 
upon the pleadings and proceedings in American ‘= oe Te SE Ee 


Lg Grapbophore Co, v, Universal Talking Machine Man- ees ad See ees cE 
ufacturing Co., No. 8056, American Graphophoue Co. at tg ot eee 
v. Leeds & Catlin Co., No. 8570, and American Graph- Meee f. =f 
ophone Co. v. Talkophone Co., all three causes now ng Nar hy Re fo ee 
pending undetermined in the United States Circuit Sn, oe Se F 


Court for the Southern District of New York, I shall 604 7 on SE ee 
move this Honorable Court, at a term thereof for mo-. te seo ae a 
. . . ’ “tart ute aes 
tions, to be beld in the United States Court Rooms, pos ASS ee aes 


Post Office Building, New York City, on May 19th, _— <4 Si he SEE 
1905, at the opening of the Court on thatdayoras -  °->-.. Saf 28 3 
soon thereafter as counsel can be heard, for SE oarad bh SE ee 
~, (1) An order apportioning the time for taking testi-_ lg oh ee AE cg 
mony in the above-entitled canse and requiring that — Bo” Sak gs seers 
proofs be completed prior to, and said cause placed on we 5h HS ss 
the calendar for hearing at the October 1905 term of OS sty See See ea 


4 = + ee Le 
7” ; =i “eet = * ee oe * 
this Court ; 3a “ae i = i. ho ee. ea 
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- (2) An order that the final hearing in American 
Graphophone Co. v. Universal Talking Machine Man- 
ufacturing Co., No. 8056, be postponed until the Octo- 
ber 1905 term of this Court ; and : 

(8) An order granting to the defendant such other 
and further relief as to the Court nay seem meet. 

You are further notified that should said cause, 
American Graphopone Co. v. Universal Talking Ma- 
chine Manufacturing Co., Equity No. 8056, be called 
for heariug prior to the determination of this motion, 
application will be made to the Court, upon such call, 
and on the same showing as is now involved for the 
purpose of this motion, for the relief stated in section 
numbered (2) of the above notice. 

Respectfully, 
S. O. Epmonps, © 
Solicitor for Defendant. 


New York, May llth, 1905. 
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sg) Cyae Sema genre ae ET peae tt RRS eo Rs 
TES a Pp ae ee eee 
BC. Cooley. 90 WS ose: 
600s Ia RES 
. at eo Re ig: cr a . a oes . = ‘ 
UNITED STATES CIRCUIT COURT, ee ea ee Sets PenerN age 
SourHern Districr or New York. nit BSE. = AL so ere ecg as 
AMERICAN GRAPHOPHONE CoMPany ie ole save, Hees a 
7 ae as Ss SRE Sear 
vs. On Jones Patent Ries Soak 
AMERICAN Recorp CoMPANY. | soe ae se 
ee ie 2, 
SvaTE OF MassacHUseTTs, } .. . - Se ay FES si ees 
County of Hamvden, = j wake ce ae PEt Gr. 
Rosert C, Cooney, being duly sworn, deposes and a 25 Sa 
siuys as follows :— As a es 14 Fe 
I am of mature age, reside at Springfield, Sitcadlin: . = es pr S 
setts, and am Treasurer and one of the active man- 611 ara Pe ee ae ca 
aving officials of the American Record Company, the vei: es er 
defendant above named. Said Company is, and has , g pee kao 
been for some time past, engaged in the business of a EL sre 
makivg and selling disk records for talking-machines; See Si ae Tae 
In the suit against said American Record Company, * hes. 33 ae 
the bill of complaint was filed December 23, 1904, got ne aS toe 
the answer was filed April 3, 1905, and issue joined 2a SP erst ae 
by the filing of replication on May 1, 1905. Shortly Cate Pe wate 
after the filing of the bill, the defence of the suit was Mote es 
placed in the hands of counsel and an investigation 613 et Fe tet StS? 
made with a view to determining not only the standing . ee eR 
of the Jones patent in suit but also its history with = 2 hs ee ; ae 
regard to litigation instituted by the patentee Jones = 2s ae ORs : 
and the American Graphophone Company as his suc- so Eee te ie? 
cessor to the title to that patent. This investigation - 2 ee ; 
developed not only a very complete disclosure of the -- Fs ; = SSA 
prior art, amply sufficient, in my belief and in that . - -.-. 2° 3.250 36 
of counsel, to invalidate the Jones patent, but aleo = § 2 = 2 **. ee eee 2 
the following facts with rezard to litigation in which ~. f =.% ay Sipe GAR. Sees, 
said patent has heretofore been and now is involved. =. 0. -* 22 i4o2 SS. 
| : oS. as on Ser pie ie eae Sh. 
: Se SRE SAS ee So ree eta ee 
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Universal (Vietov} case :—This suit is entitled 
American Graphophoue Company vs. Universal Talk- 
ing Machine Manufacturing Company, Equity No. 8056. 













4 The bill of complaint was filed in the uame of Joseph 

2 & W. Jones as complainant, in Jannary, 1902. * There- 

i after issue was joined, as I am informed, but uo testi- 

| mony taken under that bill, On July sth, 1903, 

4 a bill in the nature of a supplemental bill was tiled by 

= leave of the court, to bring in the successor (American 

= 614 Graphophone Company) to the title to the Jones pat- 

ao ent in suit. Thereafter issue was joined on the bill 

Se : last named, testimony was taken, and the case is now | 

a on the equity calendar for tival hearing. I shall 

<a presently refer more in detail to the proceedings in 

ee - this case in support of defendant's prayer that the tinal 

os hearing thereof be postponed. 

a Leeds & Catlin case :—Inu this suit entitled American 

Ea Graphophone Compuny vs. Leeds & Catlin Company = 
t=: ef al., Equity No. 8570, the bill of complaint was filed , 
ioe 615 in October, 1905. Plea and auswer were filed in the 
P= latter part of August or early in September, 1904, and, 
BS be issue having been joined, proofs were taken in support | 
aes. of and in opposition to the plea, and the cause pre- : 
= sented at final heariug on such proofs. As I am in- a 
— formed and believe, the cause is still pending unde- ao 
ale termined. 

Se Talkcphone case ;—In this suit, entitled American 

= Graphophone Company vs. The Talkophone Conpany 

eee et a/,, the bill of complaint was filed in January, 1905, ; 
nee: 616 and I am informed and believe that the case is now at 
1 _ issue. 

a j Proceedings in Universal Case :--Down to about a 

=. Oi ars month ago, the American Record Company 
ea * 5: es | was ignorant of the fact that any litigation | 
ee Se Fy ane | was pending between the American Grapho- 
|i cae ee | phone Company and the Victor Talking Machine . 
Mex Fst. | ; Company over the Jones patent, and supposed that, j 
2 ee Aan , a ——-—the Leeds-& Catlin case having been balked by a plea, 
peas Fe _ it, said American Record Company, had been selected ei 
ise ae ; < ; A by the Graphophoue Compuuy as the defendant against 
ie Aa PES Se ; 

_ Pe +e. 4.2 
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R. C. Cooley. oy) 22 39: too Baer eee + 
ee TOE “pat Pek ees og 
a ey ae gee Ee 
- which it prop ed proceeding actively ra the effort to 2 Hed e% an a = Ase : ; 3 
sustain said patent. The fact that litigation was peud- 2 $e? 2 ES OS 
9 ing between said interests was developed quite acci- a 2A RR "eee ete Sir ia 
dentally, and only ou Saturday last did I become to eS see vee FSS 3 
wuny substantial extent acquainted with the proceed- ai aoe ae fee 3 
ings. ‘These, briefly stated, are as follows :— : Cae ee 3 2 Sar 
* ‘ At the time the Universal sait was brought, tue on : Woe Seer Foes 2 
| Jones patent stool in the name of Jones, and the = eh te ~ EE ae! € 
| Universal Talking Machine Company was (apparently ee " es } 
at least) operating independently of the Victor Talk- 618 area ee ; e 
| iog Machine Company but in the same general line. 3 ia Sh 
Some time after the suit was commenced, the Univer- ee oe ee 
> sul Compauy, as 1 am informed, was acquired by the pare iy re ace if : 
Victor Talking Machine Company, which thereupon ‘ 2 te Shy S 
assumed the defence of the suit, such defence having sg te Ee 
beeu conducted by counsel who has heretofore and for ae ea EE ee 
a number of years past represented the Victor Coim- eae! oN 
S puny. Although the bill of complaint was filed in 
January, 1902, no testimony was taken until May, 1905, 
when in a siugle day, so far as the record shows, the 619 
prima facie testimony was introduced. The whole 
prima facie case comprises certain offers of exhibits 
‘3 and stipulations eutered into April %th, 1903, aud an 
S expert deposition introduced May Sth, 1903. At some 
2? time thereafter (just when I am unable to state, the 
defendant’s record not being accessible to me aud the 
sume not having yet been filed), the defence proofs 
were introduced, consisting, as I am informed, of but 
, three short depositions, one of a patent expert, another 
r © of Emile Berliner, the inventor of the Gramophone, and ‘20 
| a third of an expert photographer. The complainant’s 
rebuttal testimony was taken on March 30th and 
| 31st, and April 7th and 8th, 1905, and comprises 
werely a rebutial deposition of the expert who testi- 
. fied in the prima fucie case and two short depositions 
7 . of individuals conuected with the complainant, Amer- 
. ican Graphophoue Company. Daring the tuking of 
the bulk of this testimony for the complainant, both 
. prima facie aud rebuttal, the defendant was not repre- 
sented by counsel, the record showing that both the 
~ - a oy es < 
nee ee ees the 
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prima facie expert deposition and the rebuttal expert 
deposition were proceeded with by complainant's 
counsel “In the absense of defendant's counsel pur- 
suant to agreement.” In neither the prima facie nor 
the rebuttal expert deposition, was the expert sub- 


jected to cross-examination. 


Characterizing generally the proofs taken in behalf 
of both parties, 1 may say that the defense apperrs to 
come down almost wholly to the question as to 
whether or not the Jones process involved invention 
in view of the prior (published) art. There is, it is 
true, a minor question as to infringement, based appar- 
ently upon the proper interpretation of the plrase- 
ology in a stipulation eutered into between counse! 
with regard to cdefeudant’s operations, but this is of 
relatively minor importance, the only real and sub- 
stantial question involved being apparently as to 
whether or not Jones's alleged achievement was antici- 
pated by the disclosures in certain prior publications. 

On Saturday last, for the first time, I learned that 
the Victor and Graphophone Companies are parties to 
an agreement, entered into some time ago but just 
when I am unable to state, bearing upon the litiga- 
tion pending between them, and the burden of 
wuich agreement, as [ am informed, is as_ fol- 
lows:—The Victor Company is suing the Grapho- 


phone Company under Berliner patents Nos. 
534,543 and 448,625. The Graphophoue Com- 
pany is suing the Victor Company (Universi! 


suit above referred to) under the Jones patent, \tpou 
which also is based the present suit against the Ameri- 
ean Record Company. The Victor Compauy agreed 
that if the Graphophoue Company succeeds in sustain- 
ing the Joues patent, it, the Victor Company, (and I 
presume its allied interests) will take a license under 
that. patent and pay royalties. The Graphophone 
Company agreed that if the Victor Company succeeds 
in sustuiniug the Berliner patents, it, the Graphophoue 
Company, will tuke a license nuler said patents and 
pay royalties. So far ax Lam aware or can ascertain 
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| there hus been no offer or intent on the part of the _ t : C =. BSE 
; Graphophone Company to make a similar arrangement aos te : pipet Sok ee 4 
: 9 with any of the other concerns defending against the yp UE Te EY 
Jones patent, the whole plan of the Graphoplone Com- “os (REE 
S pany involving, in my belief, the intent to sustain (or . | Goats Peery oe 
at least endeavor to sustain) the Tones patent in the Te AO Re amas 
snit against the Universal (Victor) Company, and if Se oa 
snecessful to then take in the Victor interests under 3 Le Sind Se 
; license and utilize the Jones patent for the purpose of Geers 2 
i shutting ont the other (and in some instances smaller) 626 wee is . a ~ 
ws : concerns, sich as the American Record Company, aa : sachin ss os 
: which is not interested in the talking machine business aS, Sure Rite & Sees 
} but confines its work solely to the mauufactnre and red na san 33 FY ! 
} sile of sound records. I am informed and believe that : “las a eae! 
i the agreement between the Graphophone and Victor ie ieee, At 
= + Companies has been made an exhibit in one of the So Ne Eases i 
H suits now pending between these interests, but have 7 Log Est het SES 
j been unable to find the same on record. Ihave had. Pe Saye EE eS 
; snifictent examination made to indicate that it is nota TiS eke Se ae 
| part of any record made up by the Graphophone Com- 627 Sede bot See 83 
| ! pany with which [am familiar, and believe that if it . a ai . 
. a | has been offered as an exhibit it was so offered in a ee RY oe eee - 
‘1 record made up by the Victor Company and not yet BRT ee 
j! filed. fg Se ee 
| Q I am familiar with the results of the iuvestiga- Beers F Age . 
tion independently made at the instance of the Sito 2 RE Par Fe 
America Record Company with regard to the validity een ia ae 
« . of the Jones patent, and have had the testimony in the Se ora EaeR a eB 
Universal (Victor) suit closely serutinized by counsel eed) regina eet 
with a view to determining whether the proofs in that %28 Pe eg eS 
| case are inclusive of the various matters of defence re- oie 5 ESET est 
sulting from such investigation. It has been found Pe ae oe 23 wee 
_that such proofs are not so inclusive, but that, on the 7 2 ae es 
~ | contrary, there are other and very substantial defences PPE ae aes a 
aginst the Jones patent which apparently are not ek OS A ef 
: ' even foreshadowed by the proofs in the Universal + eS eee 
: i (Victor) ease. Thus, the showing of the prior state of : 3 te oP eg Tetes. 7 
i the art as disclosed by publications prior to the ap- ~~. = ears 3 FSC ea ) 
| i plication for the Jones patent is incomplete, our im - = 0° 0° 8 SgARSS ES 
~ vestization having developed additional material, . — -: : ‘“ RS cet San 2 
at 3 | ions 4 ASS ae 
cr nt nnine Ra - = 
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which, in my belief and in that of counsel for the Rec- 
ord Company, constitutes substantial matter of defence 
and should, whether considered alone or in conjune- 
tion with the defence material introduced in the Uni- 
versal (Victor) case, result in invalidating the Jones 
patent. In addition to this, we have discoyered what 
I believe should amount to an absolutely conclusive 
defence against the Jones patent, involving the ques- 
tion as to whether the alleged process of the Jones 
patent (whether such process be an invention or uot) 
was in fact developed by Jones or boldly purloired by 
him from a coworker in the same shop. 

As to both these matters of defence, the American 
Record Company is uaturally unwilling, nuless re- 
quired by the Court, to he more specific at the present 
time, since a more detailed statement of new and ad- 
ditional defences could only have the effect of placing 
counsel for complainant on guard as to matters which 
will be proved in exrtenso in the defendant's record 
in the suit against my Company. I am, however, 
entirely willing to submit the matter privately 
to the Court, in order that it may be seen not only 
that there exist substautial defences against the Jones 
patent, which should be brought to the atteution of the 
Court ut the first hearing of a suit designed primarily 
to establish that patent, but also that these defences 
are wholly different from avythiug presented by the 
record made up in the Universal ( Victor) case. 

In closing this affidavit, and in view of the state- 
ments herein contained as to agreement between the 
presumably hostile Graphopboue and Victor Com- 
panies, [ wish to say, in fairness to counsel for the 
Graphophone Company, that much of my information 
with regard to proceedings in case No, S056 between 
the respective interests was obtained from them by 
counsel representing the American Recornl Company. 
. The application to postpone the hearing of the Uni- 
versal (Victor) cuse until the October term is based 
upon the assuwption that the suit having now been 


= | —~ pending more than three years, althongh not more than 
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ten days have been consumed by both sides in the in- 


9 troduction of testimony, a further delay until the 


October term cannot injuriously affect the Grapho- 
‘phone Company, particularly since the rea] defendant, 
the Victor Talking Machine'Company, is a large and 
financially responsible concern, quite equal in thus re- 
gard to the American Graphophone Company, having, 
as the testimony in one of the suits on the Berliner 
patents shows, about four millions of dollars invested 
in its business, and paying, as such testimony also 
shows, a “regular dividend of six per cent. per an- 
num” on its stock. The testimony in the suit against 
the American Record Company can with great ease be 
introduced in ample time to place the case on the cal- 
endar for hearing at the October term, when both sniis 
can be presented together aud the Court aided by the 
presentation of practically every defence which can be 
introduced against the Jones patent. So far as the 


’ American Record Company is concerned, it is more 


than willing to cooperate with counsel for the Grapho- 
phone Company to the end that the testimony in the 
case against it may be speedily introduced and the 
case closed in ample time to permit the preparation of 
briefs in advance of the call of the October calendar. 

@ AOBERT C. COOLEY, 
Subscribed and sworn to be- 


fore me, this 10th day of 
May, 1905. 


WENDELL G. Brownsoy, 
Notary Public. 
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- 164 Philip Mauro. 
= 637 
=, IN THE CIRCUIT COURT OF THE UNITED gy 
- STATES 
= seo For THE Sovursery, District or New YORK. 
at ee cos ; ’ - 
aa * Fie ink EEN 
4 
ES | AMERICAN GRAPHOPHONE COMPANY 
; = 638 va. ln Equity . 
= No, 8939. . 
Fes 
E2 AMERICAN Reconp Company. | 
a 
F: - 
‘3 | 
=. 1 
e ; Mauro Affidavit. 
3 Stare oF New York, ) aes He = 
oa County of New York, § °> eo | 
i ter 639 | | 
ina Pritire Macro, being duly sworn, says: 
cna I am seuior counsel for complainant in the above- 
td entitled case. [ have read the affidavit of Mr. Cooley , 
a verified May 10, 1905. | oo 
i—_ Mr. Cooley is a lawyer by profession, as he informed @ Pa 
ie. me in the one interview [I had with him. This was in 
oo the latter part of the year 1904, prior to the filing of 
~~ ior the bill-of complaint herein. He had previously had | 
an: SS pet eon an interview with my partner, Mr. Massie, and sub- , 
<a ie 640 mitted to him a proposition for a license under the ) 
ap eee patent in suit, aud also had been introduced (at his | | 
Bee ee 7 request) to Mr. Easton, the President of the Com- | 
be, Ear . plainant Company, whose affidavit [ cannot now obtain 
> te ee because he is in Europe. fi 
a ae ~% Mr. Cooley desired to see me also with reference to “| 
te RES > this matter, and his request was granted. His state- : 
Sege ce fhe WE. ment was, in substance, as follows: that he and lis ; 
oe: PO ee | associates had organized the American lecord Com- 
Se ae Ea a i panv and were possessed of vreat financial and other 
Ss ec res aes : 7 = 
ES vaeeg Str Here potency, that they Lad examined the Jones puteut 
Boke ‘arse Se) - > , 
=< a _ =a m7 - =i : 
oy gaye te 3 | 
4 Pasesbgiwes.! Ss 
eo bee rs i eer | 
ee Brann ts Sa 
ry = ae er ght ——-— ++ 
€ “S35 me Pn gt bllid - : —_————— nal 
= ~~ = == = ——s 
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q | 
—— | va se ne Sree I eT car ak 
Se ee ee ee SEs a CBOi Re ST EP HS te SE A 
——— — 3 Sa So OS Ae ae 
a ae vr = Te or ce 
— 4 ro _~ ore = = = ats 
sae Ser eee OF SR 
39, foe T Pio gt eet ge i oe 
Philip Mauro. 165 get fe OAS ea 
a ei 4 ? Eas, . = 
) 64) a aie * oy 2 ES Ey toes tS 
ere , , oot “gh, Sia ee See 
and realized that, if valid, it would interfere with their fey. OS Sods ee ES, 
operations, but that they had, however, discovered ig A igh ae 
av absolute and conclusive defense, the eftectiveness of , eS oP er aes 


which was beyond all possible doubt or question. On GSS Ste ee See 
the basis of these statements Mr. Cooley requested + Br aes ef 
that the American Graphophone Company should eee oe ae 





grant a license to his Company under the patent in J era eG img 
suit without further consideration than that his Com- Pee Hi aes B34 | 
pany would refrain from destroving the patent. I as- wnat ine TES 
sured Mr. Cooley that if the patent in suit was void, 642 p NGRE a igh Be 
my company did not wish to enforce it against him or. wap Fae ry ska | 
against any oue, and asked lim what the facts were Fe te Se (2 44 B 
which established its invalidity. He replied that he | Meee rod = 
— did not wish to diselose these facts at that time.. I , iy 2 Ph toe e: 


asked him if he seriously expected the owner of a pet- | : 
ent to be frightened into granting a license by the | gt “3 

mere statemant, unsupported by proof that the would- | qe Nee oe | Fey 
he licensee had it in his power to destroy the patent. ee fm, gh ee cm, 
He replied that the facts to which he referred were of | Scariest te ee a 


snch a natare that he was assured that I already knew 643 a ate % 

of them and supposed that the mere indication that he 5% Ges ee Sh 

knew them also would be all that was necessary to se- a REP Bactagees 4 

enre for his Company immnnity from suit. The plain <7 ee ae ‘. Dot LS ae 
intimation was that I knew facts which reudered the See ea ee 
patent invalid, and nevertheless was seeking to en- 4" < Re : 

force it. I pointed out to Mr. Cooley that he could + ee 5 
eertainly not be prejudiced by disclosing to me facts ; CoS Se a a - 

which he took for granted were already in my knowl- i 2 fone *, 


edge, and again requested him to tell me what his sure : ee he 
defense was. This, however, he declined to do and de- 644 sg eae 
parted. 7 3 Mee Bee fos 
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On April 27th or 28th, 1905, while I was in New | s ee Pa 
York, Mr. S. O. Edmonds, counsel for defendant, called * na etn ae eee ae 

on me and spoke of the case against the Universal : aas $e 
: et = es " 


Talking Machine Co., saying that he had applied to de- DS ere e eee 09 
fendant’s counsel, Mr. Pettit, for a copy of the | YS =e 3 ee 1 
record but had not been able to obtain it. .I gh Se BS ees - 
told him that the record was not yet im print, © 9 ~ 25-377 ae 


—— =a 





* - _ ; ah —~ 
but gave him the galley proof of complainant's record ~ ‘. = mw oe er 
* * « * ’ ' * , oo => is ie 
which had just come in from the printer; and at that - Ss 832 ee Ab ns eee 
oat Ga Se bite. Boat Se pe 
; Fe eee tae 8 veer ee oe) dl 
eo ew f+." fs. e - hte  S 7 
ae ie tia" “= “a ns i ee me Fe . i 
2 f-%4 ia Pam Fi == 5 BT ihe Tee aT ig 
es . = a se se e ee n 
es j . 
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166 | Philip Mauro. 
is: -—  - O O  e 
| interview, aud at a subsequent one in Washington, 
w gave him freely all the information he asked, and more. ¢ 
I further told him that I would facilitate im every pos- 
sible way his getting a heariug in the Universal case ; 
; or bis preseutation of any defense (if he had any) which = 
=i i: was not vet introduced w that case; but that I would 

. 2 ae not under any circumstances cousent to a postpone- 

= > Sia ~ meut of the hearing. I reminded him of the couse- | 
= , quences of connecting himself and his cheut with that | 
= 646 case, and also of th, fact that, if he bad a meritorious | 
, defense not presented therein, his clieut was secure 
a against a preliminary injunction, which is the only 

- a possible prejudice he could apprehend. 

| /> F I also voluntarily informed him of the agreement ! 
> a between the American Graphophone Company and the 
= & Victor Talking Machine Company, which is nndoubt- 
g | edly the basis of Mr. Cooley's statements, beginning : 

- ae on the bottom of page-4 of his affidavit. In the same Ps « 
a3 | breath, however, I told Mr. Edmonds that there was ‘ am 
=) 647 no agreement whatever with the Universal Talking 
3 Machine Company. Nevertheless, Mr. Cooley gives it 
if as part of his information that “the Graphophoue 
ie’ 33 aes Company is suing the Victor Company (Universal suit | 

Sex: . ae | ahove referred to) under the Jones patent” etc., and oa 

> Pes that if it prevails “the Victor Company (and I pre- @ | 
x] ae sume its allied interests) will take a license under the 
3 patent and pay royalties”. This “information” was 
= oo . | not obtained from me, and is not true. Moreover, Mr. f | 
. ane | Edmonds who supplied Mr. Cooley's information 

. * #2 7 448 knows this, if he believes my statement, for I told him ) 

ie - pattie = Se i that the Universal Co. is in exactly the sume position 
Comer Sai as the American Record Co. 

4 oe ae : With reference to the proceedings in the suit against 

pas eats TRS = the Universal Co., the facts are as follows : | 

. aoe sae The bill was filed March 19, 1902, aud was delayed : 
we = RR See by demurrer which was finally withdrawn and Auswer ¢ 

. ea . filed in Jauuary, 1903. Meanwhile, I bad secured an 

M2 Gy enn crs. 8 injunction against defendant ou the Bell & Tainter pat- } 

i, P as mie eo TY ent, so-that there was no reuson to press this suit with 

pe der ede : gO I aE vigor. Nevertheless, testimouy was begun in May, a 

_ ‘PRS go , 

' = tee. Fe. H- = , 

= * aye oe 2% > ’ 
=: a i = xe - : : 

i ee es ee ae are s : 
_ orm eetigeess a ee oa | a SS 
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- Philip Mauro. UBT Fre SA 
et ~ Gad 
i 1903. About that time there was a change in title - © 
| (Jones assigning to the Graphophone Co.) necessitat- : 
" | @ ing a new bill which was filed July 15, 1905, and the 
case was thereupon at issve again in November, 1903. 
It is a fact that, thereafter, defendants’ counsel de- 
layed the progress of the case, aud I was unable to in- 
duce him to cross-examine our expert until I procured 
we a Court order in February, 1905, limiting aud appor- 
| tioning the time. 
The defense in this case (the Universal) is, in my 650 
: opinion, exhaustive, and is in very competent hands. I 
am very familiar with this art, and with the history of 
this particular invention, and I know of nothing which 
= could possibly aid the defense and which has not been 
presented. I believe that if the American Record 
Company has any matters of defense not included 
therein, they will be found to be merely cumulative. : 
The Universal Talking Machine Company is in pre- Ber 
ws cisely the same position with respect to the patent in 1 Secs be 
suit and has precisely the same interest to defend 601 Age SAE gets 
avainst it as the American Record Company. The oes: 5 a: 
Universal Company, like the American Record Com- ao Aree 
pany, has applied for a license under this patent in case Bi Ea h 
», it is sustained, and its request, like that of the Amer- meet, aes = tae 
S ican Record Company, Las been refused. S$ sogt 2 BTA 
The motion for an order limiting the time for testi- pre Mee Sal 
mony herein was unnecessary, as I told Mr. Edmonds : Serre 4 
he could have any arrangement he wanted with refer- ite we feed f 3 
euce to proceeding with that case. She EERE fb 3 
(Signed) Pur Mauro. 652 ote Sarge Ff 
~ Subscribed and sworn to be- ae rites gee — 
fore me, this 17th day of Ses eee od ae 
May, 1905. Ser | od 
(Signed) Euisya K. Camp, or goa yee ; 
(SEAL. ] Notary Public,  ~ (io SH A Reet 
. New York County. Naa Fite eas 
- ad a et ts SS 
5 | Se Mia Se at 
° : aes a5 TE Pe eee 
Sleight fea 3k e eee S 
Lge ROS ote pS Be Ss 
SOOT Fao ee et SE see ae eS 
ae ee, see ae WS Me eee Sere ae Ree en eae 
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ess * 168 C. A. L. Massie. 

: : 653 ee id 
7 IN THE CIRCUIT COURT OF THE UNITED 

= ; STATES ’ 
= For THE SovutHern District or New Yors. 
Z AMERICAN GRAPHOPHONE CompPaXy, | 
= 
Mog 654 In Equity 
= = No. 8939. 
4 “ . American Recoxp Company. | 
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Massie Affidavit. 
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== 7: | StaTE of New York, om 
= oo am = - __ County of New York, 5°” ’ 
co i oe 
. ; C. A. L. Massie, being duly sworn, deposes and 
* ah says: I am of counsel forthe American Graphophone 
‘a Company, complainant herein. On or about Dec. 17, 
ae 1904, I received a visit from Robert C. Cooley, Esq., 
<4 1m of Springfield, Mass., representing the American 
pe ‘ 


Record Company, defendant herein. Mr. Cooley le- 
gan by making strong representations as to the financial 
standing of the persons composing the American 


a) 
4 
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= rans 
| | . 
‘| 


ee a la an 
= bh 
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pi Record Company ; and said that for a year past, they 
ae ee ee 656 had been investigating the patent situatiou, and had 
ae Pikes aia - obtained evidence which they had laid before several 
bs ate. SS patent attorneys in various parts of the country who 
2 eS | - had been recommended to them as being specialists in 
_ ae ria ras ry eae a the talking-machine line; and that exch one of these 
ob : je «+n a os experts has rendered an emphatic opinion that, upon 
t a F Tow vt : the evidence submitted, the Jones patent here tn suit 
ice eee ies ia {and the Macdonald Graphophone Grand patent, like- 
Soe wise owned by complainant) conld not be snstained. 
Sie oer Mr. Cooley further stated that there was one 
eee ES eae absolute defense against the Jones patent that 
fo. Te ee oti: é, ‘ 
ae, 2 
— —_ - ee o a anes SS 
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| 
1 : 
Ge 2 ee 5 = AB —— ee ne ee oy ee - 
q : a , . fest. Pe Nels, BS Sn Se rhe Re ams 
: Sieh cere wae S Genes een ; 
Se el Se ee a yaee 
| “i 4 oe oe Se : 
: - es A ee Pre Ses t, Ae 
| : ; “s = he =o tmwe 4 To ating r r 
; 3 i Test Nae: pad pat Tepes ; 
| C. A. L. Massie. 169 SLs. Ste Se oe ee 
pee . ot et? Fre eee 
3. ~~ ee re ~ 657 ee ey EPPS eee 
; hay En ay Fd 
they had knowledge of, but be believed it was Pr RIT eh > EP ae 
. « “as : .- = 2 pene 2.» 01H 
| not known to avy one else. He further said that the Pa ne Ene 3° 
Le ‘ . ox Mele Se SOs RS 
American Record Company did not wish to break the Sr ae AR Ste be it 
? Rede 2 teen, 2 ota. cee 


Jones patent, and assumed that the American Grapho- S25. EQ TE Slee cy ome 
phone Company had the same wish. Therefore, Mr. eas ee 

| Cooley sugyested that a perpetual license under the ae | < SEeS 
Jones patent (and the Macdonald Graphophone Grand at : 
patent) should be granted to the American Record sleek 


‘ ° qty oa 
Company. The latter, in turn, to make use of its yood Se et 
offices in reconciliug the three different interests in 608 aT ky 


this line, to wit, the American Graphophone Company, . Re EOS 


oe : c—.- - = ai 
the Victor Talking Machine Company, and the Ameri- Wo thes, LN I 
Jor! Ss jh ST, 
— ean Record Company. He decliued to disclose what ots, Set he TS. 


the evidence was upon which he relied. = Hea TS 8 Sop as , 
[ told him that the question of Jicense was a matter ae ay See Ee 
for the American Graphophone Company itself to pass - : mee ae aa 


upon, and thereupon carried him to Mr. Easton, ai 2 Fee Eg Thee + pn 
president of complainant. I was present during the a Sd Se ce oe 
° ‘ : e = fe 2 ,* 


A interview between Messrs. Easton and Cooley, and Sow Be) ee a Ge | 
Mr. Cooley practically repeated to Mr. Easton what he 659 7 


lad said tome. We tried to get from Mr. Cooley a aS) ee iors 12 
statement of what consideration the American Grapho- gh £3 SEY | 
ee Be ee SOS 
phone Company would receive in return for grauting a o-> 5 2h sg ae “Se? G4 
= oo r —e. Ce, 


license to the American Record Company, and like- SS gh 2 Bee 








@ wise requested him to submit to us the “ evidence” he - puest. encase eS 
relied ov or the reports of the various patent experts anges: we -* Fea ee | 
referred to by him. As to the former, he said the oc oe fe fe hee 
American Record Company would refrain from break- opt Th Sig Saket ie yt 
ing onr patent upon evidence which was known to ia ee ns : 
no one but themselves and was altogether in their con- 660 ate eee ee 
trol; and further that the financial standing, etc., of ey. «f+ Pete = 
the interests composing the Awerican Record Com- at Se ogo ES 
pany would be able to harmonize in some manner the -. ERAS & a2 
American Graphophone Company, the Victor Talking Pots aR ES 
Machine Company, and the American Record Com- $ SS a Rares 

. puny, to enable these three concerns to presenta solid 9° > Fe Ree eee | 
front against all other competitors. He declined, how- oS eae ge eee SEN | 
ever, to produce or disclose the “evidence” ree =~ 2° |. eR ee 
ferred to. | . ee EL TAS ft et ie =r : 

Some days subsequent, Mr. Cooley called again and ik ose Pee eho ee 
33s a Se Se ee is oe aS gx 8 hei SS 
os = “A: ut Dae ke Of Desa i Gacey 
err S:~C—i‘i‘a RS Tr 
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. GSAS Re ee had an interview at. my office with Philip Mauro, Esq.. 


= Se ae a senior counsel for complaiuant herein. 1 was present 
ay Faas 3 during a part of this interview and did not pay partic- 


+ | ular attention to it ; but what I beard was practically 
Biceeo-:- - along the same lines as above set forth. . 
= cae i ) (Signed) C. A. L. Massie. 


: Se Subscribed and sworn to be- 
: : fore me, this 17th day of 
6gq May, 1905. ‘ 
. (Signed) Witiuiam E. HItts, 
|} SEAL. | Notary Public, 
so, New York County. 
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as ee ee Motion of American Record Company. 


: oe i 2 CoMMONWEALTH OF PENNSYLVANIA, ? 
re fe City and County of Philadelphia. 4 
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the American Graphophone Company vs. Universal 
Talking Machine Manufacturing Company, which is a 
suit in this court on the Jones patent, No. 688,739, for 
alleged infringement, and which is on the present cal- 
endar for final hearing at this Term of Court. 


I have had entire charge of the last mentioned - 


case on behalf of the defendant, during the taking and 
since the taking of complainant’s prima facie proofs, 
since the supplemental bill, bringing in the American 
Graphophone Company, as complainant, was filed. 
The Answer to the supplemental bill, as well as the 
original Answer, on behalf of the defendant, was filed 
by Messrs. Wetmore & Jenner, representing the de- 
fendant. 

TI have read the affidavit of Robert C. Cooley, pre- 
sented in support of the motion of the American Record 
Company, verified May 10, 1905. 

I wish, by this affidavit, to emphatically deny that 
the Universal Talking Machine Manufacturing Com- 
pany, in its defense, is indifferent to the result of the 
suit against it, and to deny that it has imtentioually 
left any stone unturned in the preparation and pre- 
sentation of its defence. 

The affidavit of Mr. Cooley most strongly intimates, 
if not expressly states, that the Universal Talking Ma- 
chine Mannfacturing Company is indifferent to the 
result of the case, and has not presented all the de- 
feuces which could be presented. He states, among 
other things, that— , 

“ During the taking of the bulk of this testi- 
mony for the complainant, both prima fucte and 
rebuttal, the defendant was not represented by 
counsel, the record showing that both the prima 
fice expert deposition andl rebuttal deposition 
were proceeded with by complaiuant’s counsel 
‘in the absence of defendaut’s counsel, pursuant 
to agreement.’ In neither prima facie nor the 
rebuttal expert deposition was the expert sub- 
jected to cross-examiuation.” 
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SE 


I would say that the only deposition orally presented 
by the complainant in its prima fucie ease in the suit 
against the Universal Company, was that of Mr. 8. T. 
Cameron, complainant's expert. No sdvantace could 
have vecrued to the defendant by attending the tuking 
down of Mr. Cameron’s deposition, and the customary 
practice of not attending the taking of the complain- 
ant’s expert deposition was followed in this cise. 
No cross-examination was made, for the rea-on 
that in the judyment of defendant's counsel none 
was required, aud that it was to the best interest 
of the defendant not to cross. examine this expert 
wituess. This is also true of Mr. Cameron's rebuttal 
testimony. Mr. Cooley says nothing about the eross- 
examination of complainant’s other witnesses, as the 
record clearly shows that complainant's remaining wit- 
nesses, Mr. GA. Manwaring and Mr. V. H. Emerson, 
were both subjected by this deponent to quite a le ngthy 
and rigid cross+é¥amiuntion. 

The | deposition of Mr, George K. Cheney, taken in 
the case of the Universal Company vs. American 


‘Graphopkone Company, and the aftidavits of Mr. 


George K. Cheney, of June 18, 1892, and July 1s, 
1892, taken in another suit, were stipulated into com- 
plaiuant’s prima facie proofs in this Universal suit, 
for the reason that counsel for defendant saw no ob- 
jection to their being stipnlated in; they related par- 
ticularly to what the defenlant bad been doing, and 
the stipulation in no way prejudiced the interests of 
the defendant. 

The defeudant and this depouent, believing the 
Jones patent was invalid, have, as this Ceponent be- 
lieves, clearly proven the same, and this deponcut, ou 
behalf of the defenlant, has been untiring in his 
efforts to present the fullest and most complete de- 
fence pussible in the said suit, showing both the in- 
validity of the pateut, as well as uon-iufringement. 

This depouent knows of no other material evidence 
relative to the iuvalility of the Jones patent, in suit, 
which he has not preseuted in his case. 
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On May 1905, Mr. S.'O. Edmonds, counsel 
for the American Record Company, called at the office 
of this deponent, in Philadelphia, and this deponeut 


gave him full and free access of complainant's com- 


plete record in this Universal cuse, before the 
record was printed, so that he oight know exactly the 
nature of the record, and what defenses had been pre- 
sented. This was with the understanding that if My. 
Edmonds, on behalf of the American Record Com- 
pavy had auv additioval material evidence, not in the 
dfendant’s record in this Universal case, that he 
would give this deponent the benefit of the same. 
After Mr. Edmonds had examined the defendant’s 
record in the Universal case, on that occasion, he 
stated to this deponent that he had no additional ma- 
terial evidence to give this deponent, ana kuew of no 
additional tangible positive evideuce, unless some 
should he developed on lines not then investigated by 
hit. 

It makes no material difference to the Universal 
Company, or to this deponent, whether the Universal 
Company's case be heard at this time, or postponed 
until the fall, except the fact that a suit in which the 
defendaut believes there is uo merit will be hanging 
over 16 for a lounger period of time, undecided, and the 
fact that a great deal of time has been spent by this 
deponent iu the preparation of this case for argument 
at this Terin of Court, at great expense to his client, 
and that to postpone it will mean re-preparatiou for 
argumeut about a half a year hence. 
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The agreement referred to in Mr. Cooley's aftidavit tee os a Pie 
is not an agreement with the Universal Talking Ma- Bie si et ae ge 3 
: RE i Te ee Se 
chine Manufacturing Company, but is aun agreement ‘ a oe 
* . i -* 3 .~# e 
between the American Graphophone Company and.the eT che Pe, 
a = s = : * a * 4 “f= 7 
Victor Talking Machine Company, which agreement : te CE SE 
. has been offered in evidence by the complainants, the A a Fae BEE Ng ‘] 
Victor Talking Machine Company and the United : vr she tok ne, 4 
States Gramophone Company, ix a suit brought by ‘ ~ Be Sse 
them against the American Graphophone Company ou oe ots gti 
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oe of May, A. D. 1905. Pm. 
a (Sgd.) ALEXANDFR Park, | 


x 678  |[SEAL.] Notary Public, 
= | Commission Expires Feb. 6, 1909. 
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_ - the United States of America for 

3 ; the Southern District of New York, : 
ma : in the Second Circuit, held at the > 9 he. 
“4 United States Court Rooms in the ’ 
— 679 Borough of Manhattan, in the City 

ie 3 of New York, on the 22nd day of 

si May, in the year of our Lord one 

? thousand nine hundred and five. 
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1. By inserting iu paragraph XIII of said answer, after the 
words “ residing at said Washington ”, the following. -.-..-- 
and Edward Wilson, formerly residing at said Washington and 
now ceceased. 


2. By inserting in paragraph XIV of said answer, after the 
list of names therein set forth, the following :—Edward Wil- 
son, at Washington, D. C., and now deceased, and Joseph San- 
ders, of and at said Washington, D. C. 


3. By inserting in paragraph XV of said answer, after the 
list of “ Letters Patent of Great Britain ” therein, the follow- 
ing—No. 12,593 of 1888, to George E. Gouraud, No. 1058 of 
1889 to Charles Adams- Randall. 


4. By iuserting in paragraph XVI of said answer, atter the 
words “ Great Seal Patent Office, London, England ”, therein, 
the following :— 

The publication entitled “ The Journal of the Franklin In- 
stitute ” for December, 1895, pages 419 to 437, published by 
The Franklin Institute at Philadelphia, Pa., December, 1895. 

The publication entitlel ** Unitel States Cireuit Court, 
District of New Jersey, In Equity, American Graphophone 
Company vs. The United States Phonograph Company * * * 
American Graphophove Company vs. Edison Phonograph 
Company,” published in July, 1896, by McCrellish & Quigley 


at Trenton, N. J. 


AwericaN Recorp ComMPaxy, 
by its Solicitor, 
S. O. Epwonps. 


We hereby assent to the filing aud entry of the foregoing 


Euisua K. Camp, 
Solicitor for Complainant. 
5S. O. Epmonps, 

Solicitor for Defendant. 
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SAN, FES DAE dee see ei = DBE t Te Seas: 
Emile Berliner. ~~ ~~). -~- °«. “16% 
U. 8. CIRCUIT COURT, | 28") #2 34 | 
Sovrnern District or New York. © ~*~... 
AMERICAN GRAPHOPHONE Co. 


v, In Equity. 


| 


AMERICAN Recorp Co. | 


=— ee GE —_ ae ee ee 


Testimony for defendant taken pursuant to notice at 908 G 
Street, N. W., Washington, D. C., before E. H. Parris, No- 
tary Public, aud Special Examiner by consent, on aati 
the 28th day of June, 1905, at 10 o’clock A. M. 


Present : : 
Mr. Reeve Lewss, Se Saperoe Parcie Macro, for 
complainant. . 7 eS 

Mr. $8. O. Epmoxps, for defendant. ® Biase me 
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Emite Brevtyer, a witness called on behalf of defendant, © * "20> ay eae 
having been duly sworn, in auswer to interrogatories pro- — Se es. 
pounded to him by Mr. Edmonds deposes and says as follows Set 

Q. 1. What is your name, age, residence and occupation ? . “pia TEE Y 

A. Emile Berliner; fifty-four; Washington, D. C. ; a Ws Spe tee Lo 
ventor. Cai aves Fe 
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Q. 2. You are here today in obedience to a subpeena, a are” GO)”. Sas 5A Set 
o 7 een eee ee ee : 
you not ? et ee Bee Sree 
A. I was served a subpeena yesterday commanding me to = | ° 2 ¥ Opie Tere . 
. ora r {t" «tf. “ === . | 
appear here as a witness 1p this suit. oh ba UL TLS ToS : 
; ee : <2 ' 
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Q. 3. You are the inventor of the talking aieatens ite. 2 FPengg 
as o rhigaca hey and disclosed, for example, in United States. ~— 22 2" 


= 






ee, Se a a> t 
patents Nos. 534,543 and 543,623, are you not ? | 25 Sete ee 
Bs di A. TD yet tae Re | 
Q. 4. Please state briefly what experience you have had in 3 Sep ; | 
the talking machine or sound pppoe 2 ate the feld-coverad iF pe oe. Ss | 
ae 7 - > - _ E 
_ by your researches, &c.? pain liaais ici Tat» Bb see 
’ * Bf. “er eer a a* “, * ee SSS 7° ce ty 
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= | 45 Emile Berliner. | | | 
61 oe eee 6 Rs of =o i 
Che A. I used to be experimenter for the Bell Telephone Co. in 
Boston from the time that they started doinz besiness and ever 
= 24 ) since I have been interested in machines dealing with sound @ 
= iT ) phenomena and, particularly, the electrical transmission of 
=: ae speech and the mechanical recording and reproducing of 
ae = speech. I have followed the development of talking machines | 
see | from the time they first appeared and shout 1887 began to ex- | | 
oe. periment on the Gramophone, which I developed in that year | 
i and the year following, gave lectures and read papers before 
3 se 62 scientific sucieties in this country and in Europe on that subject, 
= and in 1894 the United States Gramophone Co., who are the 
ae ~ licensees aud owners of my Gramophone patents, began to sell | 
a machines and records in accordance with my inventions ani 
ee the patents thereov. The lusiness has develoned ever since i 
os : and is now one of large dimensions and, while I am at the. | 4 
ioe presevt moment not specifically engaged in experimenting in 
= ws , _. that line, I lave kept up my interest and followed the develop- } “a 
= ie ment of the art closely. 
pot Bue Q. 5. In 1887 and 1888, when you developed the Gramo- | 
| aes | , 63 phone, were you familiar with the machine known as the 
| Graphophone apd the patents of Bell and Tainter thereon, | 
Pts ‘ such as patents Nos. 341,242 and 341,288 ? | 
ta A. I was fully familiar with the Graphophone. Had | 
jae studied its principles both by observation of the machine and ' 
ra Sine , of the patents and there was not a point of the invention with & | psf 
EM Se which I was not fully familiar. In fact, in a lecture delivered 
| od * pS : Se, before the Franklin Institute on May 16, 1888,I yave due | 
i | ee ity me 2 credit to the inventors of the Graphophone, Messrs. | 
; ws Wy ON pri cs ‘Bell and Tainter, and elaborated in such lecture on the prin- 
le 2S See 64 ciples involved in that invention. : 
ro aed <f Q. 6. I hand you a paper and ask yon if this is a true copy 
i a Pa Za Mee Sipe, of a paper read, or lecture delivered, by you before the Frank- | 
a. $. pepe ya lin Institute and reprinted in the Jourual of the Franklin In- % 
iz RS oe Oe ieee stitute for December, 1895 ? | 
- Way SH ok A. This is a reprint from the Journal of the Franklin In- 


.. gtitute furnished to me by the Fraukliu Lustitute soon after 


wony 
is 
or 


| ete the lecture was delivered. 
~ + fe ; | Q. 7. Do tbe illustratious aud descriptive notes in this a 
ee now “ z paper correctly disclose the appxratas used in connection wirh 
Ber iS *. * the Gramophone iu and prior to the year 1895 ? ? | 
we , ) 
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Emile Berliner. - Boe 
A. The illustrations and description thereof constitute a_ 
| record of the best results attained up to that time by anyself | 
° and my assistauts. = : 
| Q. 8. And the apparatus so Hactowed is =the: anatetes, 4 
: ' which was in use at that time by the United States Gramo- 
? | phone Co, under your supervision. Is that true ? fo 
he 
By Mr. Lewis: The question is objected to as lead-— 
! ing, nnd the same objection is made to all similarly 
suggestive questions. x 
| | — 
~ -, | = 
A. The illustrations were made from the actual apparatus : 2B eS: oes | 
in use at that time by the Gramophone Co., with the excep- Sie ie Se = | 
= * 1 ak a he : = ‘ = ae ee See 
tion, perhaps, of Fig. 4, which was not specifieally used atthat = °° 2 2 Ope ea 
f+ kg Sin, Saar ie 
— Ss time, eS 2 ts IS = sf } 
Q.%. Had the apparatus of Fig. £ been previously used ? cA oh geet Sh ES 
~ A. It had been used frequently in the laboratery and, ih, Sage oe Eee Paes 
probably, for making some of the records, but in general the ~~) ° 40078 2%.: “S53 es 
recorder of Figs. 1 and 2 was usecl. SL amar Hae Fee SS 
o AG oo ets Sas cE 7 =e 
po EEE ye oe 
By Mr. Epmonps: Defendant's counsel offers iu ind fst s S = Be 
: | : eM A ke Sore es eto 
ee evidence the paper before the witness aud the sameis © — S*:* Le FS RE A? 4 
= inarked Defenlant’s Exhibit, Berliner Franklin Insti- °° “<2 -t*3 4 eee 
tute Lecture, December, 1895. SS ae ec ee) a SP 
Q. 10. I find on page 1£ of your lecture reference to the 
process of duplicating from an original reeord tablet, this 
~ process comprisirg the following steps: (1) forming a record 
_ « ” “ . 
upon a zinc plate coated with a resist ; (2) etching the record 
in the zine tablet; (3) pressiug the zine tablet into hard 
rubber; (4) pressing the hard rubber negative into wax; (5) wm 
electro-depositing a matrix on the wax; and (6) pressing such 
inatrix into hard rubber. Have I correctly summarized the 
> 2 
- process stated on payes 14 and 15 of the paper? : 
P . - 4 : LP oe wa8"? ogo we HE | 
By Mr. Lewis: The quseticis. is objected to as Par | 
competent and as calling for secondary evidence, the — 
paper speaking for itself as to hires Us aes de- - ye i Serre: Ft 4 
scribed. Ti gs eee eas ee os a 
— ciara al 7 Pa ge = - s na a ae i 
TES Se Se ae aa, 
as te he LS ope ee tas 
= = il ho aa a —— — : 
; - = = 
— 
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i: Ne Emile Berliner. 
ne A. I think I should call attention to the omission in your 
25: summary, as well as in the description given in that lecture, Gi 
a ode of the black leading, or covering with graphite of the bees ; ; 
we ~e ! wax, but [ find on the same page 14 the following sentence, : 

2 fae: referring to a different and somewhat modified prozess of 

re ig re duplicating : 

7 "2 “ This bad been made by pressing the original in wax, : 
Ex bee and depositing copper on this wax mold, as is done in 
-§ — ordinary electrotyping ”. | | 

ee 70 

| es I was addressing this lecture to scientific men who were fully ) 

Rite versed in the technique of electrotyping and I did not think it 

vo necessary in spenking of depositing copper on wax to state 
(fe Eee : : that as a matter of course it had to be made conductive by | | 
4S brushiny over it powdered graphite and therevy coating the ve 

. =a bees wax with a conducting film, a process known for a great 4 

ee many yerrs aud practiced in thousands of electrot ping es- } 

ae E tablishments in the United States and over the whole world. ed 

a Q. 11. My question was directed toa later point in the Ge. 
— es 7 ««diseussion of “ Daplicating Processes.” Sturting, however, 

Pris with the first process, to which von refer in your last auswer, 

i io . IT will ask you if you practiced that process for duplication of | 
eae sound records, 7. e. the process of pressing the original etched | 

f <39 record in was, then coating the sarface of the wax with graph- 

ae ite, and then depositing copper on this wax mold ? oO 
eee A. The process embodied in your qnestion is the simplest one 

e-<% for the purpose of daplicuting a record which we practiced be- 

oe fore we fonud a practical method for duplicating by means of 

ae 3 , a copper matrix, in pressing the same on hard rabber or sim- 
c3g , 72, ilar miterial. This proecoss of directly dupheating by electro- Bed 
os [i Paar _. typing was a very convenieut ove in the early days of the 
eee se eS ce Gramophone aud before the same had been put ou the market, © 
i -and in a lecture given before the Franklin Lustitute May 16, 
fa tS Stes. * oe ee ~ 1888, a duplicate made by that process was shown aud repro- 
a cere ait duced. | 
Lage - RR Pan Q. 12. ‘Turning, now, to the process to which I referred in ‘| 
ie 3 , : <a. tC «+ pry former question, I quote from the lecture the following : 

i. re na SLATE “After further studying this over it was found 
ag wo Jo that an etched zinc plate could be readily 3 
Se. i coe 7 “ a 
eae ae: : : 4 
CaS Bits ss : : : i 
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‘ eae i 3 ip ye tn VES Fy Morante ee ete 
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Emile Berliner. hae 19 ie Ss cet eee = 
| ‘ . >! So is 2 aan “ ~* 
| Fe “SASS te ae 
pressed into softened hard rubber dndips heat aud great ae: ere Poke ; 
: pressure, and that, on cooling, the rubber disk had re- ee “3 Soh. , ean Ses 
ee. @ tained all the lines aud marks most minutely and repre- 2 ts 
| sented a perfect hard rubber negative of the original etch- — Se a Bakes Sea 
ing. <A hard rubber negative of this character was then pear sere a 
| impressed in very hard bees wax, and, on this, copper ys Bea an = 
| was deposited, thereby getting a good copper mold or ant * pe - 
matrix. This matrix was then nickel-pluted and * 9 0 7° 3 ER ™ pag | 
rubber copies were made from this under heat and re! a tes a = 
4 pressure. - | ee 28 Em tes l 
7 Please state if you, or the United States Gramophone Cc. ee ae ; oe 
under your supervision, practiced this process of duplication 7 ies 5 2 ent 
commercially and, if so, with what result ? (aches Fe ‘3 
A. I wade in the laboratory of the United States Gramo- | os aD tm B 
phone Co. a large number of matrices by this process and in S Says ae oe 4 : 
184, wheu for the first time Gramophones and records were oe A a a 
placed upon the niuarket, at least several hundred records, a ie onset ae ~4 be | 
being daplicates of original zine records, were sold and these St hae “LES - OS 
copies had been made by impressing a watrix formed in the 15 = BPE -F 
way described in your question into bard rnbber. K? er te ee 3 
(). L3. Are you able to produce one of these daplicate a ea rey ee Ne ae 
records 7 yen oN ae ee EO ee 
A. T have here aud now produce a record of a cornet, the fe tee aS oe 
number of the record being 202, which was made by that pro- a 5 a. 22% y= ie 
cess ubout L893 or "4. oe a * te E et o- si 
By Mr. Epmoyxps: Defendant's counsel offers the = 3 to = acne a 
record in evidence and the same is murked Defendant's Pe Nee. ae Se ia “j 


Exhibit, Berliner Record No. 1. 


Q. 14. Were these duplicate records, including the one 
which you have just produced, practical commercis! sound 
records for use on the Gramophone ? : 

A. They were and would be today under the improved 
processes of electrotyping 1s in use now and which represent 

a great advance in the art of electrotyping over the art as it 
existed tn TS95 or MH. “¥ 

(). 15. Please state briefiy just what yon mean by oie: 
last answer as te improvemect iu the art of electrotyping? —~ 

A. In 1543 aud lo!44 the wax used in ciectrotyping Was 
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rather soft and the reason why it was taken soft was that 
the pressure with which the metal to be duplicated was 
impressed on it was rather limited with the presses then 
in use. Soon afterwards more powerful electrotyping presses 
were invented and this enabled the electrotyper to use a 
mach harder wax. The consequence was that the surface of 
the original matter to be duplicated was more accurately 
reproduced in .the electrotype wax, greater pressnre was 
applied and the wax was not subject to chuuges of temperature, 
being in « hard state, whereas the previously used soft wax 
would soften under the heat of the electrotyper’s rooms and, 
of course, not take such a tine surface as the harder wax 
subsequently used. 

Q. 16. What, if any, relation is there between the matter 
covered by your last auswer and the following, which I qnote 
from your lecture of 1805: 


_“ Admirable, however, as this method would appear 

. . to be, there isa loss of surface and consequently of 

line work, whenever the wax became in the slightest 

degree softened during the mechanical part of the 

process, and a more direct mode vf matrix-making 
became desirable ? ” 


A. The hard rubber negative spoken of in the previous 
answer wax, us stated, pressed intov wax by an electrotyper 
and this- process did not differ in any way from the 
ordinary way of electrotyping engravings or type. Con- 
sequently, the same differeuces which were observed by 


_ electrotypers in the reproducing or copying by electrotyping of 


ordinary engravings were apparent in the Gramophone wmat- 


_Fices thus produced and, consequently, the records made by 


these matrices did not have that five finished, polished, appenr- 


-. ance of the original zine record and a loss of surface spoken of 


refers to this dull appearance on the surface. 

_Q. 17. Then your language as contained in the last quota- 
tion refers only, dues it, tc matter of appearance and uot to 
matter of practicability of the ais record made by the 
process in question ? 

A. It onty refers to the appearance of such ee Nat- 


38 arally we were anxious tu show as highly fiuished products as 
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: Emile ‘Berliner, © =" 0-5. 5 SBT S$ Pee wards scorer 
ae ee en 
possible and as I noticed the difference in the appearance be- | es 3 FS 3 ae 3 
tween the original zinc record and the copies made by the. esas Ake Seb 
process described I naturally felt that something ought to be at be my ee : 
done to improve the appearance of the records. But they © 9 2422 re eae ar 
were commercially available because the sound produced by = -- -- 2 39 #2 SS; 
them was very satisfactory and pleasing to the public WhO. “50 is Seakg } ee 5 
bought them. | Sow Ae = 
Q. 18. Turning, now, to the third duplicating process aio. : aoe : eS : Z 
seribed in your lecture of 1895, I quote from page 15 of your \ 4a tee. 4 
lecture as follows: ; OE. 9 ee a5 - dl| 
“Tt was while on a visit to Germany, that the prob- Pe Ca ee  ¥ 
‘lem was turned over to a very prominent electrotypmg | eS 3 
firm there, who succeeded, after a number of failures, in dea i 3f et 
produciug most accurate copper matrices by a direct : +o gre es Z 
deposition ou zine plates. Their method consists in es a 4 
covering the zine with electrolytic brass ; this is silvered fo EB SF 
and a copper shell is then deposited thereon, in a com- : a ; Nea. | 
mon sulphate of copper bath.” -) se ZF » 3 ud pr ‘A 
Please say whether or not this process succeeded, in the lab- 83 | . : +. ae . é 
oratory or factory of the United States Gramophone Co.,—the in A aro ee ; 
process referred to in‘the previous questions anid answers, a 3. * 
in which an intermediate hard rubber uegative was employed ? ee 4 
A. Yes, this proeess of depositing electrolytie brass on zine eee ai q 
and then depositing a copper shell on this brass surface was oy 2 : 
for a time used and directly succeeded a former process of sess a < 
duplicating by hard rubber negative. Subsequently we found a. ieee ER 
a simpler method which consisted in coveriug the zine record aes £3 
with a very delicate layer of electrolytic copper just sutfticieut Re iS Dict 
to protect the zine froin the sulphste of copper bath. Onuthis 84 ae = 
copper was deposited in the usual manner aud the shell de- say eRe xr oe 
tached from the original record. tee eos: 
Q. 19. And was such shall use.l for making the duplicates me ee ax 
by the pressing process ? "poe Se 
A. Precisely. These shells constituted the matrices tie ia = % * e oat aSe : 
making a large number of copies in hard rubber or similar — Tee Eee 
materia!. | Pike ES 
Q. 20. So that the only departure fost the proeéss - ee Tie? Sete 
stated in your lecture was the use of the thin flm. of electro ~ |. = Soe 
4 ; a Oak set “i + | att s vent TES “4 
, ; hed Pate tt Boe, Ne Ee Tt 
(ES al es ok be Be BES 
~" SEEM ae aie SAPS SRE oe r 
a ee = 
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a ‘lytie copper instead of the thin tilm of electrolytic brass. Is ; 

we 4 that correct ? | 

a: r A. Yes, that is correct. be) 

. i. he . ; ; 

f. x irra Q. 21. About when was it that vou used the process in 4 

Sag question (employing electrolytic copper) commercially ? | : 
ae A. In 1895 we began to use matrices made by the process ; 


of depositing copper on zine direct by the lielp of the previous 


Riba i Ae 


7 
Bi 
4 


i da 


copper conting. 

Q. 22. Was this commercial process used hy the Gramo- : 
phone Co. from that time on ? 

A. Yes, in general this was the process used as long as I : 
had charge of this part of the processes for the Gramophoue 
Co., wutil, I should say, the year 1898. 

Q. 23. Were the duplicate records so made sold commer- 
cially ? 

A. They were sold in large quantities, Many thonsands 
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: So at a time. . 
aes Q. 24. I show you two Gramophone records aud ask you to a 
‘3 ang i  o state how thev were made ? | 

iF a 87 A. The records you have handed me ave numbered 177 and ' 
cape 451. The originals were made Mar. 28, 1895, and Apr. J1, : 

eee 1895. These records were from the reeular stock of the 

ose Cuited States Gramophone Co. and they were made in the | 

Lae manner described dast, by depositing a copper shell on zine 

tog | previously protected by a copper thn. The shell was B 

ae detache! from the zine record andl used as a matrix for press- L 

be SS 5 es lug copies luto hard rubber and these two records before me 

Soo : 5 2 ; were pressed from such matrices. | 

lage 4 83 By Mr. Epmonps: Defendant's counsel offers in | : _ 
E : an evidence the records before the witness and the same | 

i oe : are marked Defendant's Exbibit, Berliner Record No. Ho 
Pe iP 2 and Defendant's Exbibit. Berliner Record No. 3. wil 
aka Sine 
‘Ere Set A | - Q.25. Were the processes of duplication to which you | 
ee *s 5 — 2 ss have referred down to the present time generally known in 
r tn A Ae og aud about the factory of the United States Gramophone Co. ‘| . 
ie roe A MY en a as a part of its work of exploiting the Gramophone anil | 

| Sec are accessories ? | 
| ; wedge SS on Fhe work for the production of Gramophone records | 
ae 3. = .: "S | 7 

its + ee oS x | 

ji ei. tS a 
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for the Gramophone Co. was divided between Philadelphia Hen 











and Washington. The Washington end was under my «lirect He ate 
: supervision and took care of the making of the original zine ~~ “>. ea 
a ) records and of the making of the matrices. The latter were. -- sige De Beier i 
then sent to Philadelphia and they pressed records from the ~- *s Sea sper ’ 
same. In the Washington laboratory there were employed a -— at eae é. | 
Bag number of young men as assistants and everything was open - 2 = ty 9 apes 
. to them, all experiments being made under their eyes, fT any =~ : eS 
~ | new experiments had to be male for the purpose of improving a, 
our methods, but the general public or even the directors of 90 — 3 
the Gramophone Co. did not all know the precise methods in ~ zs 
| use at the Washington end. =? gt 
Q. 26. You use the word laboratory, do you not, as synouy- Re | 
mous with workshop and factory ? oh ee | 
= | A. T use the word laboratory as indicating that part of the ae sie : eee 
factory for the production of Gramophone records which em- ne + Ty Bs 
bodied the more delicate chemical aud electrochemical pro- l= EAS bere. | | 
cesses and I stuck to the word laboratory because before we : : oe 5; pe 
= put Gramophone records on the market it was a shop for test- _ a 2 tS A i 7 
S iug of ideas similarly to the experimental laboratories or. 917° 3 - oH asim J 
cuemists aud other technical men working in electrochemis- ~ * * eg Fis, 2° BBM | 
try. i SPAR TL ee 
(). 27. You have referred iu a previous answer to the pres- . a is Feats * | = 
ence of employes, helpers, &e., in your laboratory. Do you ‘ -.- “ti y Soke, Ee sy 
“4. 9 know Joseph W. Joues aud was he one of these * , “ ie aes “ a uy Ae 
~ A. cao W. Jones was oue of iny ussistunts in the Wash a = ae ae et YA. % 
ington laboratory for abont a yeur or more. See ae iat gy 
Q). 23. To what extent was he familiar with the work. doue eae? -37PF 4 ree 
tiiere and with your ideas, processes and accomplishments ? 3 eS ew ee 
A. IT made it a rule to freely discuss with my assistants 92 J a hat - 
ct everything pertaining to the work of the laboratory. Ltoukit -= ~_:, so} * ct + 7) 
w : for granted that they were young men of Inigh moral character 9 9 9 ¢ > 7" 7 
‘ who could be trusted with trade secrets and I was anxious _ 
to train up a number of experts who, in case any- 
thing serious shonikl happen to me, preventing me from — 
supervising the work, could intelligently and independently | 
| Es? attend to all the work for the Gramophone Co. I therefore : 
ae ~ © ES trained them with care and a part of the training consisted in 
freely discussing with them the chemical and electro-chemical 
problems on which they worked to educate them into aceurate 
iY 9 SES Ses Se i 
* : * ea : “5 = 5 = os Ror 
er a eee ! 
ae 
; ~ | ‘ 
ae + a - 
me The » Raymond R. Wile 
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24 . Emile Berliner. | ' 
work, which was absolutely uecessary for the purpose of get- : i 
ting the best results. Nothing was kept secret before tlie, - é 
and they had access to all the results of the work of previous 5 
years which had accumulated in the laboratory and were per- : ; 
mitted to ask all questions regarding them, receiving courteous | “ 
and complete answers from me and the older assistants. 
Q. 29. In patent No. 658,759, crauted to Joseph W. Jones. 
the following statement appears relative to the cutting or i | 


engraving method vertically undulatory aud a cutting or 
engraving method undulating laterally: This cutting or en- 
graving of arecord groove by the lateral movement of the 
stylus ditfers from the operation of the well-known grapho- 
phone system in that the resistance offered the stylus of a 
graphophoue in cutting downward to produce the vertical irres- 
ularities characteristic of that system varies practically as the 
cube of the length of the vibrations of the diaphragm and 
stylus, whereas in producing my original records the resist- 
ance encountered by my recording stylus is exactly eqnal-to 
the length of the vibrations.” Please say whether or not this 





was a matter of common kuowledze in and prior to the year 
1896 ? 
A. The priociple involved in Jones’s statement quoted 
was well-known by that time. I believe I was the first 
to call attention to that difficulty encountered in ~ 
the making of phonograph recorls, and I wonld 
refer to page 10 of a reprint of a paper read hefore thie | 
Franklin Institute May 16, 1888, where this matter is dealt ! 
with. I quote from that page as follows : t Pe | 
“ for what self-induction is to the telephone circuit the ii 
variable resistance which impressible material offers to . py 
indentation or engraving at varions depths is to the ) 
phouvgraph record sheet. Neither is proportional in 
direct ratio to the expended energy and must give 
cause, aside from ua reduction in size of the sound 
characters, also to a distortion of the sume. | 
“Your own Prof. Houston, in his learned remarks ft 
_______in the Joumal of the Franklin Institute of January, | 
1883, says: . | 
“« The difiiculties just pointed out, it would scem, . | 
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mmst exist in any instrument, however improved in. its oe. Meg Set coer | 
2 mechanical structure, if it makes the record on the <3 o ae ine A 
Q phonogram at right angles to the surface thereof. Of 9 — = -Jlh.c Site ; 
; conrse, if a substance were discovered for such a sur- pane se: garhey ee ' 
face that offered a resistance to inlentation exactly “<= ~- = <2°- i cer*o"y 
; proportional to the depth of such indentation the diffi- < i oe 
; eulty would, to a great extent, be removed.’ ” =. ‘4° SES ae = 
he. nae et ae ie 4 
ms 7 t - - 4 . Sg i te ee ee 
i Q. ?0. Your 1895 lecture indicates that at that time you’ - Si Pe ees | 
were familiar to a considerable extent with the art of electro- 95 oes ae Sued | 
typing. Can vou state just what this art melnded with re- a See rah | 
gard to the formation of a matrix from, an original and the. 2 tS, ee 
ot eo) 
subsequent use of sueh a matrix ? ee ea 
~ A. The art of electrotyping did not originally refer to alg ; eet Cee ERS 
plicating processes for making sound records, but dealt with tot ye ete SS a. 
the duplicating of type and engravings and, as a branch AZ ee RS ete | 
; ; * ry) . = at Ef 
| thereof, of photo-engravings. The process employed was - 3 Fe oles Gh ties? Ses 
| eS gelierally the pressing into wax of type set up by the printer Ne ee A ae 
- or of engravings of any kind in wood, steel, or copper, the * a Foe ST Se 24 
- . ; ‘ a SSS 8. eee ay 
making couduetive of the wax so impressed by brushiny over 99 ego lay wale cp 
it tinely pulverized graphite and also bronze powder, clean- dt ek a ee aad 
ing the surface so black-leaded by further brushing or». 2- - 5 = | ; 
by washing under a stream of water, hangivg such impressed z 
wax molds into a bath of copper sulphate in whieh was also - 
S hung a plate of copper, forming the positive pole of an 
© electric current, connecting the graphite surface of the wax 
mold with the negative pole of the electric current and thereby 
deposit copper on the graphite surface. After several hours | 
or more a sufficiently solid copper shell had torme| on tbe 
graphite which could then be detached, backed up with 
= a = 
“e type metal and then used for printing as ordinary type or as an i. 
original eugraving. , 
The art of electrotyping also eomprised the innkied of 
metallic duplicates of all kinds by a similar process, the dupli- 
catiug of metals or coins, for instance, or objects of art, like | 
Stutues, relief engravings, cameo engravings, and similar Y 
2 things. | 
' \ 
lt furthermore took m all the processes. of eleneoosuees 
with gold, silver, nickel, ete., to the extent that they were de- 
‘ manded in the duplicating of type, engravings or art vbjects. = 
= = a i mh Tm 
os ts re 
= . > : A = cae c janie Pr +=. 
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To dwell on all the branches of this art would take a bovk and 
many works of reference are at band to take note of the vari- 
ous modifications of the art of electroty ping. 

Q. 31. Referring again to the specitication of Joues’s pat- 
ent, I quote therefrom as follows: 


“ This original record is then prepared for receiving 
the electro-plate deposit by conting its surface with an 
electric conducting weditim—such, for instance, as car- 
bon (graphite,) as commonly employed in the process 
of electro-plating, or, as a substitute, nitrate of silver. 
This coated plate is then placed in au electro-plating 
bath, aud a layer of metal (nickel, steel, &e.) is deposited 
upon it. The thin shell or matrix thus formed is then 
separated from the origiual record, which may be used 
repeatedly in the same manner to form other matrices. 
Owing to the flat shape of the original and of the matrix 
aud to the fact that the sound groove of the former and 
the corresponding ridge of the latter do not lock the 


‘two are separated readily without the employment of 


heat or of shrinkaye, it being obvious that the repeated 
heating and resultant cooliug are very injurious to 
the accuracy of the veconl. The watrix itself 
may be bucked up with a supporting plate, snch as 
brass or brouze cast upou (or sweated to) the reverse of 
the matrix.” 


Please state whether or not these steps in the Jones process 
as set forth in this quotation were matter of common kuowl- 
edge in the art of electrotyping prior to 1895 ? 

A. The processes here described by Jones were thoroughly 
~ known to every electrotyper or electroplater for many years 
before that time. I do not find a single statement which was 
not common knowledge to everybody skilled in the art of 
electrotyping. 

-- Q. 32 You have referred to the practice of coating the sur- 
face of a nou-conductor with a substance such as graphite to 
make such surface electrically conductive, and lave indicated 
: ~~... jm your last answer that this step was a matter of common 
QS uate. . knowledge in the electrutyper’s art. Was it also known prior 
1895 that where it was sought to electroplate a sbell upon a 
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conductor an intermediate film must be employes in order to : 
permit the shell and the (conductive) ortginal to be Cg ai ry 
@ separated ? mt eer aA 
ze A. This was thoroughly known and it can be fount? in every Sn 3 SS = ee 
text book on eleetrotyping and wei at ina variety OE Ra Ser en a eae 
applications. “y ai = >. : ER eee: "Se 
re. Q. 33. Referring in his specification to ite process of dus. oat fer cro 
plicating cylindrical graphophone records by electrolysis _ pier ee = = 
~ | Jones states that the ‘“ process is impracticable and ansuc- oegt on sth, 8 
cessful” for the reasou that “when the conducting material 106° ~ Si ane 
! (as plumbazo) is deposited upon the vertical irregniarities ~ < 7 ae am 
that are the very essence of this kind of record, it forms 7 Segoe 
a covering that resembles ou « minute scale a light fall ee 
of snow over a landscape. The sharp contours of the > fag wR SE 
~ vertical irregularities are roun:Jed (the more delicate and a ag Eg 
minute irregularities being filled in and completely obliter- - Ein Be oe Poach, 
‘4 ated) with a resulting mutilation of the record.” From your we Frag 
knowledge of the art of electrotyping aud of that particular i 
eo step in the art involving rendering a non-conducting surface : 
* electrically courluctive, are you able to say whether there is 107 . os 
auy truth in this statemeut which I have quoted § ? | AS ~ ~ PE are OR 
A. The results of black leading on a wax surface as dle- < ae — 
scribed in the quotation night be obtained by intentionally ates 
disrexarding the most common rules and practices in use in _ - + 7 Te 
4 i) electrotyping. For instance, if graphite is wot carefully . ~ kh gs 
S brushed off, or if the lirst brushing is done with a bard brush as ae ae 
which scrapes the wax, you might get Just sneh results, bat it ee 
would indicate a lack of ordinary kuowledge and anybody the =e 
least skilled in the art, even an apprentice boy, would not be Ate ed 
guilty of producing such results as described in that patent. 108. ~ Ba es. Se 
The statement is extraordinary, in my opinion, aud any clec- as a 2 
iw ' trotyper reading it would smile that an applicant for a patent Aen; t3 So 2 
shonld be guilty of such misstatement due to luck of knowl- - = Sar iy Se 
edge or nteaHonat disregard of the trnth as known 1 in the elec-- | = “ig: ae ¥x Sy 
le teotype's sop 21h RY ee 
? 4 Q. 34. Returning, now, to the subject of the dnpinceae Sas «phe ig Fes 5 
en processes used by you and the Gramophone Co., le6 me ask Sat TA 
ws - Ep you, referring to.the third process to which we have referred a) ge “ae; Sees a 
x 4 (direct electroplating), if the substitution of electrolytic copper - ~ _ ; ae se ree 
3 for electrolytic brass as a coating for the zinc recordpriorto ~ 9.” - Pa oct ty 
. 7 . Be a Je. =e 7 rE, a i’ 
3 | rn 3 al : rox ~ 5 TSS > ope ae . j 
‘i 2 nes = ae Ss: = 2 SFon fe 
aoa 2 SoFnd others Gk vie RRS Ss 
fe he bs 
+ : 
~~ oa A 





| 
| 





* 
SS a =. a 


Raymond R. Wile 
Research Library 








_— ee <= Pe ek as a I ee ua ne ee ee tee 
= ’ ES IT Hm a ee ee ol we 
ON ee or ae are. = a eB 
a ae 
Betas = 2298 Emile Berliner. 
~~ 109 ~ oe «hoa ae So | | 
: its immersion in the electroplating bath was a vital matter to 
¢ the performance of the duplicating process, or whether it was 5) ; 
= : merely an improvement suggested by your work of daplicat- i 
ee Se 8 ing by coating with electrolytic brass ? 


A. IT should explain here that the depositing on the 
original zine record of electrolytic brass or copper was only 


weeds 





Fe done for the purpose of protecting the zine from the acid : | 
solutions afterwards used, namely, the sulpiate of copper. It | 
. we had hung the zine record directly into the ordinary sul- 
; 110 plate of copper electrotype bath the sulphate would have 
= attacked the zine and distroved the lines. Now, it would be 
Ses ‘ _* entirely feasible to keep on depositing electrolytic brass or 
po te re copper on zine until a sufficient thickness of brass or copper 
ae: = = was the result, which then would form the shell which we 
; | are after, forming the matrix of that record, but the process if 
x of depositing electrolytic brass or copper on zine direct is ' 
ho (a . very slow because a solution of copper or brass is used which | 
~ £:>3 << 2 has a very high electrical resistance, uamely, a solution of : S| 
ve. pe ciapide of copper or clanide of brass (copper and zinc). Con- ! | 
a. atl All seqn--ntly such solutious are only used to cover zine with a | 
: protecting film and not for the purpose of depositing «a heavy | : 
eee a "shell. It is w question of saving of time, nothing else. | 
Sc Gee ee Q. 35. So that so far as the practicability of the process : 
wo ES e Set Re in question is coucerned it is Immaterial, is it, whether 
-' 4g SN ae _ - the protective film be of electrolytic brass or of G 
Ae Sri electrolytic copper ? 
ae Fae. ; A. The results are the same, but we found it easier to 
es - Se a ie Ae - control the deposit of a single metal hke copper than of a is 
a A Set -F - compound metal like brass, and we therefore substituted the 
a ie Sa eee So ~ ~~ 422 eepper film for the brass tilm. i 
= | a , (). 36. Your. duplicating process and the resultant dupli- 
3 : 2. is i “Te : cute record have been criticized iu this case on the ground | 
ae | 7h : we Seas Ar - that the groove etched im the metal plate by the acid was, ' 
ee eS 2 not an absolute copy of the line traced in the resist film ia 
oe a tar. ne xs by the sonud waves”, this being due to the fact | 
aan Lie at en Rea ee that the acid “‘ate into the plate not only downward but side- 
PGs Ete 2S wise.” - What are vour views as to this criticism ? : 
ieee oy SST eee A -The- criticism is not based on fact. It is true that 
eee i ee ie are aes the original tracing in the protecting film of the zinc plate was ‘ 
| ee fone st 5 = "3 “=. a very fine, delicate line, measuriug, perhaps, not more than a 
) oo Sie Weta 2 Ms : 
Hi x Bie eae oy .S = = an i 
Be ae ae BE ne ee 
ip pie oT > eg te at 
SES tin tthe aiercran — ew 
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ee ee ee ee eee ee 
| . 2 eee Ege 2 Se eee oe 
two thousaudths or a five thousandths of aninch. The acid grey. Mietioe Soren see 
of the etching bath ‘would attack the zine in these traced tiné~ ~~ ee ae te Se : 
lines and would gradually deepen the lines and also -widen. eee ee SF eat Larre 
them, but the width of the line would not be greater than pee-"  ~ “te 2 aaa Setar or ; 
essary for permittiug a reproducing neelle to travel in ite Ik 7 Sete afi Sa | | 
should also be observed that if the waxy film which formed © “"2-% 227 35h 552.°°4 
the protecting layer on the zine broke down us the acid camo pees ete Tie ees om ‘ 
under it eating the zine and at the end of the etching noun- 5 =e te 
dereutting by the acid could be seen, even with a most power-. - eee oF ; etic ois eg 
ful micrescope. It was a line starting almost ut right angles 114 ~ |. peek eee I 
with the surface aud forming a perfect U-shaped groove in the a StS +5 ee ares “9 
zine. Consequently the recurd groove resulting from anetched.- 0 = SSeS 
record made according to the best practice doesnot differ at eae oe =p Spain | | 
all from a groove cut by 2 cutting tool in wax or any other — | |. .2_ 2.7". a aes 
material, uuless the cutting tool was given n» specifie shape. ok Sees x Tee Es : 

Q. 87. As a watter of fact was or was uot the record groove 3 2 e oe = a noe Ang et # ~ ' 
formed in your zine P Nate by the etching process a faithful re- hie a oe FLFR =o 
pone of the original suund ? es Fos: es ee ES -_ 

A. It was an absolutely faithful reproduction of the origi- 9 | 4°"? 024.54, 4.25 § 
nal tracing except that it was widened out ‘sufficiently for a° TMG e202. SS 
reproducing stylus to travel init. — Sarg Ate EPS Se Bs 

Q. 38. Your process and the resniting record have alsobeen «+: he eee esos 7 
claimed defective in thdt the “etched groove was not a 9 2s 2 2722 SSE 
true record of ihe sound soaght to be reeorded,” -.-.° as aaa ES ere 
this beine due to the fact that the “metal was seldom abso- Pet Ale rape Ee oe 
lutely homogeneous in character, the action of the acil was Jue ta a ee 
not perfectly uniform and, the groove eaten into the metal - +9) = sta oes 
would be filled with miuute irregularities due te the uneven Tay ae Ss SPS 
action of the acid, * * * the etching action ofthe acid = > SS - ge ae SS 
left the entire surface of the groove in a roughly pebbled | con- 116 - 3 ce £9 Peat eee 
dition”. What have you to say to this? . FS ae ares poe ke 

A. This statement is ou a par with the previous one pny e25% StS eee 
ing with the black leading of the wax surface. An unskilled 9 (-9%: 7% re Rel SS att: | 
man might produce such results as are described in the eteh= 2.7), 22 ag ate te 
ing, but in practice and by a skilled operator the etehed groove = — ee Sa ees = 
was very smooth indeed and the results in the reproduction of — ~ <= -- hg IS eet Sef 2 
the sound from that groove showed that it had not sach .. 22.0 S80 
irregularities as have beeu described in thea patent, because if, aot Ne fianwsee eee 
such rovgh places existed at the bottom of the groove ‘they r see! oe pi te 


would produce a very harsh and grating sound in. the reproe 2225 alc t+ 
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duction of the record. It is a fact that now and then under 
exceptionally unfavorable circumstances a record would be 
produced answering such a description, but of course it would 
be rejected as imperfect. There was no difficulty in making 
hundreds of records that were acceptable to the public and 
they were etched with such smoothness that they corresponded 
in appearence to an engraved record, such, for iustance, as the 
graphophone people employ. 

Q. 39. It hus also heen asserted that it was necessary, to 

118 overcome this roughness of your record groove, to “run 
through the groove a blunt smoothing point or style”, and 
that this acted to “mutilate the record” and cause it to de- 
part from the true form of the line traced in the resist. What 
are your views ou this point aud, as a matter of fact, was 
such a smoothing point used for the purpose described ? 

A. After a zine record bad been etched and cleaned of tle 
acid it was put on the reproducing machine for the purpose 
of trying it and seeing if the resultant sonnd presented the 
original sound spoken or sung or played into the sonnd col- 

- 129 lector. Incidentally to this operation the reproducing stylus, 
the ordipary, nicely rounded, highly polished, steel point, 
would clean the bottum of the record groove which when it 
came out of the bath was discolored. This discoloration wis 
in fact au oxide film which had nothing to do with the repro- 
daction of the sound, nor interfered with it in any way what- 
soever, but which formed a certain amount of electrical re- 
sistance in the next step of depositing copper thereon. 
Subsequently we found that this oxide film could easily be 
removed by washing the record iu a weuk alkaline solution 

120 and when that had been dove the record looked nice anil 
smooth and white and clean. Ip exceptional cases, when, for 
imstance, the record had been made which, due to unfortu- 
nate circumstances, was not etched smoothly, and when we 
had difficulty in getting the same speaker or singer or per- 

_~ former to repeat the recording, we endeavored to smooth the 
-reeord groove by an engraving tool, but this was rarely done 
-and never resulted in « satisfactory record, and while it was 
dove: a few times, probably jast about the time when Mr. 

- ~ Jones was in our empleo), it was never practiced after it had 

been found that it was a worthless operation. 
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iso “22h: errs 

Q. 40. Complainant's. expert has popes ey Pisse “ ee See 

“such great inventors and experts in the art ‘of recording and ee aso a 

oe reproducing sound us Emile Berliner, Dr. G .A. Beil, Prof. © es eee a 
, Sumner Trinter, Thomas A. Edison, and Thomas. H...Me< -. to By foyer abs sag 


Donald” did not regard it as practicable “to coum ercially? - Reece cee oe here 
reproduce sounds from a laterally undulating record formed_in’ 20 SS 

wax sufficiently soft to enable an accurate raaord to be prop-: eS aerate ee = 

erly engraved thereon”. What have yon to say to this see BS ea Se Bee 
tion insofar as it concerns you ? 3 Ser ee. = a Ms 


A. Iam at a loss to account for this assertion. IT never for 199° Seite Sees 
a moment doubted that.a satisfactory sound record could be SF hee 


cut laterally in wax or similar material. In fact I had tried it= © < == SF stoic” 
myself several times and appreciated the fact that it could be _ =: ey ead an. 
done successfully with the proper cutting stylus mounted =. =~ se eS SE 
similarly to a Gramophone recording stylus. I do not con- >. ~+... gen at a 
sider such a wax record commercial and the ouly way to” ~ 99.2 pt Fests 
utilize it would be to make a matrix of such a record in copper, * * * at = sae eat 
ae for instauce, and press that matrix into a hard material -like se : y fase San a) 


hard rabber. It is, of course, entirely possible to. reproduee. ~~ "2 2 Sie stes SO 
suuud from a wax record having a laterally undulating gtonve "Ian > Sette Sas ae 


ee POS ae 
hy a delicately mounted reproducing sound box mate? to. TY Sn Saree BT 
782 e re os ~"x tk “" 
those used in the graphophone. In fact, several years ago a | #20 et® "SR URE 
. - = = ‘ S = = mat i yy — - a = 4 
machine was placed on the market which utilized a wax re-~ = 7: s i Soe 
, ‘ ne pe gg te 
cord forming a laterally un‘lulatiug groove for reproducing? 7. <2 “Lose *ASil ae 
= a Ts Tes 3 Pe 
= 4 a. a. ad 


9g s nds therefrom by a delicately mounted stylus and such’ . 2345 3 
inachines were sold, but they were extremely delicate, soon” ae ce oy Re a ee 


- Se, Stile 
got out of order, and after a short period of existence the ma- ~~ > 2 “r= * EeSue i - 
chine disappeared from the market. I wever for a moment . 2 * SS A ae , 
doubted that such a record in wax could be reprodueed with a ~-- “ae ye $2 AS is | 
sufficiently delicately mounted stylus and the statement that I 12% - : ee See e es ; 


did not cousider it eummercial is true to that extent-that-I - pe A (ines 
did not think a machine tryiug to reprodace sucha laterally --y- 7 Sees ; 
undulating record by the common eee mrad: be ake Fats Fi as oe CoE 
able. : “RSS LES ei - 

. Q. 41. Does your last answer éxpress yout mental attitade wet Seta ERY ee 

_ prior to, say, the year 1896? —— Se ss he eel Ae 





ee . od Se Oe St 
A. I never had an y other - opinion on oe ‘subject _ = Soe Paes 
and as wax records forming a laterally undulating proove: had 72 ek BESTS So 
eR ERE, 
been before me years before that it was au cold: story in my < =. s Rees . 7 
a ame 2 be pee ee ee tS ote 
LA mind in the — 1896, we) Sg at oe Ay Ye SS. ae Sash af <a. 
Spates . Lo EL, pele eS Se eee i ee awe eS SSeS 
4 omy ; >= 2 rs ‘ " oF - -_* =a° F AD > Mas * = a carat ; = = Le = 
) ~ ae Sg) els Si eee, ee Se te ae ay 
; : Set a, te eal Pa de Se ete ee ie =" 
a. Sa — , = = ~~" ei oe -. a “~*. cr Pi se FS os J oe “ts — <> 5 
.—— . : a ee et <> a Fs oe BS ee ee 
a eh i : = is : % wer a. a a ct og ‘ = = 
- = a -.* ie n> oe. Ss Mme ae eS a eh a 
Bow a Su : ; = Spore AES Ree Sey Ee tee CRS Se et See “> 
F Sis ag —— = = = . = ¥ mis pee - = gl Ve 7? FR ae r Se -#f » oF -- = a <i. = =< = = 
qe ee) Bs ax ‘le em 22h hs Ee See ote ome eae Sass Se acetates 
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Q. 42. As a matter of fact there is noton the market to-day, 
is there, so far as you are aware, a sound reproducing machine 
in which the sound is reproduced from the record originally 
cut as distinguished from a record which is a duplicate of the 
original cut record ? 

A. There is not to my knowledge a machine on the market 
which utilizes an originally cut wax record forming a laterally 
undulating groove for the reproducing of sound. 

Q. 43. I notice in your lecture of 1895 both reference to 
the wasy film with which you coated your zine tablets and also 
to the “cutting” of this film by means of the recorder. You 
might state in a word how that cutting operation was effected ? 

A. The film used in the etching process deseribed in that 
paper of 1895 consisted of a deposition of bees wax from a 
solution consisting, usually, of benzine or gasoline into 
which bees wax was placed to be digested. It depended npon 
the density of this solution whether the film was thin or thick, 
but often when it was the thinnest employed by us it presented 
an appreciable thickness of a deposit of loose bees wax which 
grew firmer us the solvent more thoroughly evaporated, so 
that after a day or two the wax was very consolidated, almost 
like a piece of wax cut frou: au undissolved piece. Now the 
stylus consisted of a true wedge-shaped cutter which had 
the advautuge that it could be pround readily on a fine 
grindstoue and you were sure of getting a nicely rounded 
cutting point with two sharp edges on the sides. It 
was in reality a cutting tool similar to that employed 
by Bell and Tainter in the graphophone. Of course I did uot 
rely so much upon the cutting quality because usually the 
filua of wax was not thick enough to give us auy trouble, but 
after the record had been traced there was a real groove visi- 
ble in the wax Hlm and if we had made this film thick enough 
there is no doubt bat that after well drying the same we cou'd 
have black leaded! it and deposited copper thereon. But this 
was not our practice por our intention. I ouly point out that 
we had an actual cutting stylus aud we did employ such a 
stylus occasionally for cutting a record without an etching 
process in some hard waterial like lead. We also cut records 
direct in zinc, but the record so formed was not of a suflicient 
depth to be avuilable for commercial record. The fact is, 
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Pe gl a at eT eh, — Ae 0t-eaeeees Aree ae ee i. cet aor pl = _" 
| BS. Si) eee os ft oo ee ee ey ee eS St ag” ats 

a v2 = ‘Emile Berliner,=* 7222 (se 238s re ee 
Dp etre) eo fae See : 
i ea ea 
however, that an actually cut record consisting of a laterally) - 23.077 22S ree - 


vibrating groove was constantly before our eyes and while we ~ =~ = 2.282592 


© did not use it for reproduction or for direct depositing of metal. — Fhe oe tee ge ere See ‘ 

thereou for the purpose of making a matrix, but useditonly ~- _~ 75 zoey SA 
as a means for etching the records and protecting the sides of Sere ae ve Pan | 
the record tracing, there was no novelty in- my mind whatse-— + pore pon a “fu 
ever and in some publication which I could find mentien is ~ ae 2 eae caste Cott | 
made of the fact that the eut groove is uevertheless there. © 9 = 94S TUL P ai 3 
These observations began in the year 1887 and while we did Pre: gen o- S.2 £ 
not follow up the idea of utilizing a ent groove directly for 130. -2 © 2 7. 22% Se 
reproduction the idea has ever since been entirely familiar to 2° 3; Ee aos Ss . 
myself and my assistants in the laboratory. - Hotes FS Saeed Fe 

(). 44. Now please state in det:il Just what was done by ry SS ee a iA | 
you, or by others in your presence, from and after 1887 in - POS a ee ay 
the direction of cutting laterally directly m a resisting ma- = 1 ine. 2 keel 
terial as distinguished from tracing in a film and then etching? DN gc ee ee 

A. The first time that the idea of cutting a laterally undu--  -> fue +? ee 
lating record directly into hard or semi-hard material came SL He Pe Se | 
before me was in an interference which was declared between 3 -_  *s -° Be 
myself and one John H. White, in the United States Patent 181 2-0 0° 0 = ; 
Office in 1887, Mr. White in his application showed a later- 9 | «= 2 #320: 3 
ally undulating reeord cut in wax aud the interference was de- > 2 fe eee ® 
elared in counection therewith on the use of a stylus pivoted = = 5 7 4 - 3 4 
at right angles to the record surface in orler to produce what. 2 © =” > +. ¢i- toe 4 

© I would eall a Gramophone record cut in was. Thenest time, =  --> *--.: teh 

it was one Mallovey, an inventor here in Washington, who 9 ~~. a2 oss T 
came to my laboratory in 1888 or ’89 with a disk of some bard aie o . s = 2" 





" * . 4 _ = =" 
material covered with bees wax and he asked me whether I Peet eee es 
would not put it on my recording machine and cut a laterally ae yaa: Sas 

undulating record directly in the wax. This wax surface was, 182 e Sve = FSS 





I am sure, not less than a sixteenth of an ineh thick and prob- SE Se 
ably an eighth of an inch thick. We pnt it on my recording sane ieee Sea oe 
machine, I stiffened the stylus spring and we cut a record in eee eae. toe 
his prepared wax tablet which when finished showed the ‘ oF ora SE 
. . ,-# ‘ * . = a. 2 ‘ce ee 3 
vibration of the voice cut in solid bees wax. The groove was SP Pe ee 2 
V-shaped aud of even depth, zigzag. and. presented what I “1 aren k ae 
“would again call the Gramophone record groove cut in bees ae 3 [all ! 
wax. This record groove did not go down to the backing oe ee 2s 
5 . : ; » 4 ‘ “tS a oe Ss 
plate but was of a depth similar to a Gramophone record,  . Bs Jo re ee 
probably about one-four-hundredths of an inch deep. =Mr. |.) 2007 2 eH AES 
: 2 EB Soe So PSPS ee 
= " ay Wea a we Fe deeeen = 
. * F ae : = > .* 3 - rn 75 een pom = a - 
: = +5 te Sars 2 ee Pe ne es, 
ail * oe ee = 3 oi is ba “5 5 + : G <5 e > - — 
— - — ep 5 I tee a Re 
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—s. ear a Fem oe ee Oe 
or arr ails Bealinnde x 7 i og 
- a eS . : t 
Malloney asked me what I thought of theidea. I told him . 
the idea was all right, but be could not use it because the | 
Gramophone Co. only two years before had taken out patents o _ 
= covering broadly the method of cutting a soand record into 
wax or similar material, this being Bell aud ‘Tainter patents ! 
Nos. 341,214 and 341,288. : 
; The next time this idea came before me was in the year . ) 
1890 while I was in Germany, when a ventleman by the name 
S80 ie Sass. a of Rosenthal, living in Fraukfort-on-the-Main, cut Gramo- 
w & a ee . 134 phone records into solid metal by means of a diamond cutting 
- a : stylus. In the following vears and prior to the year 1894 or- | : 
te aes oe 2 easional tests were made with records eut into lead in wy | | 
| one laboratory aud sound was produce therefrom. Sneh lead | 
a. = Tm S plates were preserved for sometime and were burued up in a | 
i cages Sees a 3% fire which destroyed the workshop and laboratory of the 
er Bete es | BN iG. - United States Gramophone Co, in 1897, in this city. In fact, 
a f- fs. 28 | this whole matter of cutting a Gramophone record directly in | f 
: ci FS 3 os: wax or other solid material was thoroughly familiar to all of } 
3 Reet Soe 2 eS > us, but ou account of the very broad scope of the Bell and ; 
a Cee ae 135 Tainuter patents no atteupt was made to make such records . 
oo |e = & Sek ea - for commercial use, because we felt sure that the Bell and } 
- 3 re webs = - Tainter patents would be sustained against them and as I had 
ee eee ee interested outside capital in the Gramophone it was my aim | 
BS Eie.: bas to steer clear of all legal entanglements as much as possible 
a ered ot - _ and give them a free field in which to work. @ 
4) OS ae Poe Be Fi Q. 45. Did you pricy to 1894 also form a Gramophone 
oe | Be. er ee ee oe reeord (by which [ understand you to meau a record groove 
| | SSR Rye ee of appreciable aud practically uniform depth aud having lat- 
ee oe” abe tl Pte ~~ eral andaulatious correspondiug to sound waves) in any material 
Bese cs e186 other than wax, lead and zive ? ' r | 
Bree gt Se Se A. I recall that I eut some in asphaltum; also in hard 
Se See ees = rmbber. These, I believe, comprise all the materials in which 
- | EPS ae TP Se pe we attempted to and did make Grawophoune records. , 
| as Fa he eee a = + 46. Will you please describe brie fly the recording sound 
| Bote Fes e -5- box used in these demonstrations ? 
ei TEs = _ «7: A. The recording sound bores used on these occasions 
i $56 ta SS pi were practically those two types illustrated in the Franklin : 
ze Ya PE ~~. "5. - Institute paper of December, 1895. ; 
0 Me - Sette ae ~>- + °Q. 47. At the time of these demonstrations did you or 
-| ihe os SM eece i rs aid you not have - in. mind that thing which yon have re- 
oes Beg BS nS eee red 
- Li eens ae “~~ 3 +. ed 
Se PE OS fe SF Stivers Hey eS iter a 
Sh hi eS Te as = a= : 
~~ ' 
oa i. Fa “ 
rae a = : . iy! Raymond R. Wile 
a si eA a : 2 x Research Library 
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which consisted in electro-depositing a matrix directly upon - 52 SESE BB Fs 

the cut record and subsequently using such matrix for im- - 2.20 Sg 

pressing the record groove in the eusnsiienens record ? 52 Fae ee eee 
A. From the very beginning of the history of the Gram- wed a ag yd ee 

ophone, as may be seen by referring to the very earliest pub- © ~~ SAGE: Aen 

lication in the “ Electrical World” of November, 1887, Lmude © -.2 5", ee oro 

mention of processes comprising the making of a matrix. ~- Ene eee 

from a Gramophone record and duplicating thereby by press= 0 3 4 eee 

ing such a matrix into sealing wax, celluloid, rubber or sim-~138_. ane Bez ESS mi 

sie material. It made no difference in my mind how such — >. eStats) t 

record shoul: be made, either by cutting direct or by etching. © ©. * SEA Sn y- 

I had fully made up my mind that the only commercial 5 LSet Saree 

development of the Gramophone would consist in just such = = 2 2 STAs S. 

~  a& process of making a matrix by electroty ping on an ordiu=_ oe a et Se Se 

ary record, no matter how made, and pressing that matrixin = ~~ sf Sa 

impressible material such as cited. ie i” <> Mendes 
Q. 48. You have shown that one of your processes in the 

eurly nineties involved coating a wax tablet, having the record 

formed thereon, with graphite and then electro-depositing a 139 — 

matrix upon such coated wax record. Do you mean_that 

these particular steps, used by you in connection with the 

etched original, were fully appreciated by you for use in 

connection with the ent original to which you have referred ? 

=) A. Exactly. My mind at all times comprised into one ~_ 


=< —_  —_— — ee 
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ferred to as a well-known Seabee ‘of ‘ies electroty pera art” 













system of commercially uatiliziug the Gramophone record all 

records which hid «a Gramophone groove, whether they were 

cut or whether they were formed by etching. The fact that I 

had had before me from the beginning Gramophone records cut 

in "vax or other material would show to me the entire adapta- (40° 

bility of such a cat record to depositing a matrix thereon aud 

pressing such a matrix in rubber or similar material. I never 

fora momeut separated the two systems of making an origi- 

nal Gramophone record with reference to the duplicating of 

the same iu the manner described. aes ge Pag AR Be 
Q. 49. Then, so far as concerns the process of fotos’ tha? a Sache 

original by cutting or engraving a record groove therein by: > * ~~ 

mens of the lateral vibrations of a suitable stylus, such groove ose i 

being of au appreciable aud substantially uuiform - depth and = oi = 


haviug lateral undulations sorreqpasra to the > Seitaad Wares, _ vis3 
=! igi = Pkt pera 
* = - > ee = ®* 2 > 7 ae + + Tne = = 
=" owe é a - F353" Prien hs h 
. '' © f- Pp Os pre yt a Oe <2? 
nt Pe as en om open ee et eee 
afi ee ih “-2- om s=* gS p he WR “3 
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5 eee. 
‘cand then making such record, formed in suitable material, 
electrically conductive, then forming a matrix thereou by : 
electrolysis, and, finally, separating the matrix aud pressing Q 
the same into a tablet of suitable material, you were deferring 
this as a practice until the expiration of the Dell and Taiuter 
patents. Am I correct as to this? 


CO - 


By Mr. Lewis: Complainant’s counsel feels called 
upon, unless his silence should be miscoustrued, to reit- 

erate his objectiou to the grossly suggestive and leading 
142 ; e DP ; an) | 
| character of the questions that have been persistently 
asked by defendant’s counsel. The objections are re- 
pewed and apply to all future questions of a similar 

character. 


A. I cannot sufficiently emphasize this fact that in 
thoroughly recognizing the patents of Bell and Tainter, as 
taken out by able counsel of the American Graphoplione Co., 
I felt that there was uno use im following up a 
~ method of cutting a record iu wax or other solid material, and s 
_*.. = -y4g as these patents hada yreat many years to run I did not follow ; <a 
up this metho of making Gramophone records. But Lalways , 
thought that whenever the Bell and Tainter patents would 
expire that the art of entting a Gramophone record iu wax 
would be open to everybody and that the only patents staud- 
ing in the way were the oniginal Gramophone patents which @ 
’ would expire only a few years after the Bell and Tainter pat- 
ents had expired. 
Q. 50. In the practice of your etching process, Mr. Berliner, ! 
. did your recording stylus remove the waxy m:terial on the sur- | 
144 face of the zine plate ? bt 
aitipn A. A. It would sometimes do this and sometimes simply push , 
| the material aside. It depended upon the condition of the 
stylus. If the latter did not have a nicely rounded point (this 
expression “rounded” is to be jtuken comparatively tuasmuch 
-as under a strong magnifying glass there was uo real sharp i 
- point at the end of the stylus touching the tilm on the zinc ) 
- plate) it might scrape the waxy film and we would notice a 
_thread of tire same on the surface of the record disk after the 
- Operation of recording was tinished. If, however, the point 
- .cwas thin evough it would simply push the wax film aside and 
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surface of that plate ? : ae ee te estes Ss PS , 
A. If the recording stylus point was BT of very a Ee ==> & 
hard iridium or of a diamond it would cut into the zine ~~ SERED Dna Se 
Otherwise, we would only notice a slightly indented groove in 146 2° > >“ tes tet” 
the zinc if we did not etch the record aud simply removed the © © =>. A:¥ REP LSA 
WAXY en from the surface of the zine. ! Be Manga dt as A 
Q. 52. I call your attention to the flat tablet of wax or waxes - ~ ) “ s ep ee veae 
like cat shown in the Bell and Tainter patent No. 341,- 0 > ee ae er’ 
214, and also to the entting stylus shown in Figs. 5 and 6 of -- - es a Shea ee 
‘that pateot, and ask you to state, first, if those - styles ates, a ee eee RS Te oF 
your belief, cutting styles ? ee | Sx tA A 
A. Yes, the styles shown in Figs. 5 and 6 of ssid patent are EE ee ae as ee: 
undoubtedly true cutting styles. A. Fes - $-* 










ee > ete an Teneo = . 
we hoe Emile Berliner. ere wenge BT tee Sk 
7 3 Soe MBE 
in that case there was no removing of aed of wax fen the ie aR es: 3 
layer. It was always intended, for an etebed film, that ag c= aes Bah eos re 
waxy film should be pushed aside. > SE Nie BP see Ey ee 
Q. 51. Did you find in auy of this work a idan ne: tho®. atte: Sor Mesa ok Tee 
recording point to cut the surface of the zine plate where such® ~~ 8 S85 ee 
z map ee 


point bore too strongly through the film of wax- ond onthe © Go Owe el ee 
4 a et 


Q. 53. Will you now say what would have resulted had ‘the 17 a? ae a st 


flat wax tablet of the Be!l and Tainter patent been emplored oe: oP Eee 34 
in connection with the recording sound box commonly nsed by 2 Se $253 
you on the Gramophoue prior to 1896 ? go 2 Excb oes? gee = 

A. If we had taken a Bell and Tainter waxed disk such as. = at se Fe ee 2 33S = 
described in said patent, placed it on our recording machine,- S73 70+) 24 as <3) 


brought our recordiug stylus to bear with a slight pressure” = 2 2 —2e ss. mS 
upon this wax disk and made a record in the same mauneras 99) 4-304 32 ‘= 
we made the etched record, the result would have been aGram-  .- = . e athe A 
ophone record such as is described iu the Jowes patent,and . = sey i e AS pa 
if we had stiffened the stylus spring of our recording sound 148° Be ee 
box we would have gotten a record iu wax commercially avail- _ ms : Ee nee Tere - 
able for making « matrix thereof by depositing copper on: the: 2 9. = 7#* s*Se 
wux and pressing the matrix so ubtained into rubbar or similar. "S22 3 DSRESES 
material. By examining the illustrations in the Franklin In--~ : 
stitute paper of December, 1895, it will be seen that we used a — 
true cutting stylus in our recording soun:| box which in shape - 
did not differ materially from the one employed by the Graph- ae 
ophone Co. in wakiug their cut wax phonograph records. ~~ 
Q. 54 Let me cail your attention for a moment to Figs. Dh 


aud 12 of British paces No. ae of. £1868. . oe ask } you a ores aie 
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aniine the same quite apart from the descriptive matter and 
to say whether or not, viewing these fienres from the stand- 
point of a mechanician skilled iu this art, those figures are, 
alone considered, sufficient disclosnres to permit one skilled 
in the art to make and operate a recordiug sound box and 
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FE =a ~ recording substance coacting with the style of such a recording 

ae | sound box ? | 
at | A. Anybody who, has ever worked in talking machines | 

E a | would immediately recognize in these two figures an apparatus | 
ee ue 150 intended for either tracing or cutting a Gramophone record, 

f. - i meaving a greove consisting of a laters lly undulating record 

«s i | of sound, on or iuto a record tablet. It is not clear without 

re a referring to the description whether the record line shown in | 

: = Fig. 12 is a tracing or a entting, but it refers to a Gramophone : 
yt record recorded by means of a cutting stylus or, at least, it r 
an snggests that idea. ; 
ete Q. 55. Can you by scanning the specification of the patent in 
ba question, but without taking the trouble to exhaust the same, ; “g 

= say whether or not the apparatus shown in Figs. 11 and 12 

| eae 161 includes a cutting or engraving stylus / rather than a tracing 
pa stylus ? 

= es A. The patent In question evidently refers to improved | 
= apparatus for making graphophone records in wax or similar 
age material. ‘It then mentions and describes Figs. 11 and 12, | 

Ee which form a modification of the iuveutor’s system of mount- 9 | 
be ing aud shaping a mounting stylus as adapted to the making 
Fed of a-Gramophoue record, that is a laterally undulating record 

i= = groove. . 

a. | Q. 56. In. a word, do you find the disclosure of that 

& a. 152 patent sniticient with respect to the figures in question to 

ip enable oue skilled in the art to make aud operate the apparatus 

e-3 shown iu Figs. 1l and 12 to produce tbe laterally undulating | 
feces groove of the form characterizing the Gramophone ? | 
ee A. These figures suggest positively the making of a Gramo- | 
a phone record in wax by cutting the same «lirectly. 

| eee Q. 57. Am [ correct in understanding that one of the char- 

a acteristically notable departures of the Gramophone apparatus : i 
>. age from the graphophone apparatus resides iu the use of a record- 

£ * cag ing stylns so secured to the diaphragm as that its point 

Sor: operated in the plane of the recording material ? . 
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A. The radical difference between a graphophone and a” ~ <- 
Gramophone lies in the fact that the former makes a record st_ 2 
- @ right angles to the record surface, while the latter makes such = = >. 
| a record parallel to the record surface, and the principles in- ~— = 
| volved in these two operations have been pointed out ina - 
| previous answer and have been referred to in papers and eee 
tures spoken of in this examination. 
_ Q. 58. It appears, Mr. Berliner, that during the prosbenbion : 
of the application for the Jones patent in suit, that application -. =~ 
was placed in interference with an application filed in your 154 
name and that after the interference was declared you declined 
to contest the issue of priority and permitted judgment to be 
entered on the record. Have you any desire to refer to this: 
matter in this deposition? If so, please do so. 





















A. I might state that about the time when I filed my appli- 5 
cation for patent, which was subsequently placed in interfereuce Se Sot ee 
with the Jones application for patent, that I had heard that i? oe 35 She ry | 

= Gramophone records had beeu cut in wax, matrices made re en eee ee “fi 
from such records by depositing copper on such cut peed asia ben | =a | 
records and that these matrices had been pressed into hard 1535 4 wees ga eee 
rubber. I felt in my own mind not only that such a process . 9 *+~ 22°72 ¥ ee | 
eould not be employed at that time without infringing the Dell yo fen “4 GE NS 
and Taiuter patents but that, moreover, the whole combination ~~, wea eS ees 
os of processes involved therein was uot pateutable,or that ff ” #33 23° neh 
e such a pateut should be issued that it could not be sustained ~~: : =F Re = ; 
in the courts. [ had not, at the time I filed my application, seer ie fs sie a. | 
studied the references which I lad accamulated in my , 2 See A: 
serap-books, purt of which are my own publications. I was 9 -.-* Aveta € 
anxious to protect the United States Gramophone Co., the = = 2 = SSS UT | 
owner of my patents, from any outside inveutor and as I 156 = ie, | 
Bs thought that it might be possibie that some outside inventor se es ots “ae Sa 
might attempt to obtain a patent for this invention, I resolved >.» tee 


to go into the Patent Ollice myself with av application cover- ~~ 27 
ing that process, because I felt that if a patent was obtainable 
that I was the one who was entitled to such. a patent inase = ~ 





much as the whole subject-matter was a familiar one in my —_- So 
mind for years before. I succeeded in my purpose because i" : 
the declaration of interference showed that Jones had apphed : ' 





for patent for that process. - Subsequently I looked over my . ~ ;~ 
~e scrap-books and fonud so many references to steps in. the, <*>". , 
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~ BE. we gat ea ee re | 
= peg 2S | dire-tion of this process and references to patents which had : ’ 
ae ae been obtained for steps of this process that I became con- | : 
Be : - vineed that the patent should be refused by the Patent Office, 9 ! $ 
| pees that there was no novelty in the whole system of making sound | 
7 eee _ records, and I was equally convinced that if a patent was 
4 BS s ss granted that it could not be sustained by the courts. I there- | 
: . fore withdrew from the contest in the Patent Office, but I was . 
surprised when I saw that the Patent Office actually did give } 
ee Jones a patent apparently covering the process in question. 
rae ; ' ‘158 
~ aa ~  CRoss-EXAMINATION BY Mn. Lewis: | 
= he x-Q. 59. Is the Jones application with which you were in | 
| aa ; interference the one on which the Jones patent in suit issued ? | { 
iat force | _ A. It certainly covers the same subject matter and claims 
A eee , as the one I was placed in interference with. ~ ie 
“a PS 555” Sap ene ee. x-Q. 60. And although you say that prior to the filing of a 
| = ee. : | your application you felt convinced of the non-patentubility of 
a 2° the subject-matter therein claimed, you nevertheless felt justi- 
169 fied in making oath to the fact that to the best of your knowl- 
| * ~ edge and belief the inveution was new and useful ? 
aT 7 
bf F By Mr. Epwonps: Defendant's counsel sugyests that 





complainant’s counsel may be assuming somewhat as to 
what the witness stated, it being the recollection of de- Qo 
fendant’s counsel that the wituess asserted not that the 
subject-matter was not patentable, but that the subject- 

- matter was not patentable to Joues. Opportunity is 
given to amend the qnestion if complainant’s counsel 
sees fit. 


ee 
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Sous 


— as 


eee 
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A. I considered the invention new and useful if it was pat- 
entable and if the Examiners of the Patent Orfice in their 
_ judgment thoaght that there was anything new in it I bad to 
- make oath to such an assertion print facie us it was the pre- 
scribed oath and was the only method by which [ could accom- 
plish my purpose of findiug out if anybody tried to geta 


—- 
ie 
<* 
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t 
patent for the process. It was not within my power to | q 





~ 
_ “Specify and change the prescribed oath in order to conform | 
= to the peculiar condition muder which an inventor attempts to | 
.r4 2 
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take out a patent for something which he considers old and i in 
all probability not patentable. ‘s 

x-Q. 61. So that you thought that you were justified in 
making oath to the novelty of something which you believed 
to be old simply for the purpose of ascertaining whetber or 
not anyone else had filed in the Patent Office an application 
for the same thing ? 

A. I thonght it was my duty to prevent the coming out of 
a patent of doubtfnl validity. To be sure if the process as 


described in Jones's subsequent patent had been to my kuowl- 162 


ede in public use andl was In my opinion absolutely un- 
patentable and without doubt in the possession of the publie 
I should not have made oath that it was new and useful, but 
xs there was a doubt on that question before the Patent Office, 
inasinnch as the Examiners have many times erred in granting 
patents for things which should never have been patented or 
passed through the Patent Office, [ felt justitied in making the 
outh, which I could not change in wording to suit the peculiar 
cireumstances. 


x-Q. 62. So at the time you made the oath it was vour own 163 


judgment, aside from qnestions of doubt that might arise in 
the minds of the Patent Otfice Examiners, that a patent should 
not be granted on the subject-matter described | in your 
application ? | 
A. I considered the process new so far as publie use was 
concerned in its entirety. I did not consider it cew from a 
technical and scieutific standpoint. I did eonsicer it useful 
no 1watter whether it was new or old, 
x-Q. 63. Then at the time you made the oat: it was 


your opinion that the subject-matter claimed as inyeution 164 


was kuown to otlers, as considered from a techuical and scien- 
titie standpoint ? 
A. I did so consider it. 

x-Q. 64. Nevertheless you made oath not oidy to he fact 
that the invention had uot been in public use for more than 
two years prior to the application, but also that to the best af 
your kuowledge and belief it had not been known to. others - 
prior to your invention thereof? atl 

A. Certuinly. I considered myself .the first inventor of | 
this combination and my oath was ae prea on that 


= all 
F 
== + 





Raymond R. Wile 
Research Library 


‘ 


( 


shia ea tal 
To De 


©) 


die gee re PT: pm: 
‘ vf aa ek 


rm, 
r ma ' , 


() 


Cd 


“ee RBS eget 





a 


a! 


2 
; 


bathe Wall sacs 


w 
t 


i 


4 


ae ee 


4 r i, 
i 


heey 


1 


Seah cae 


ri 


Hie 


PFO MAT 


Uy 
4 


alt 
so 


we 5 


é : f HA 


= 
i di 


a ET 
one ; i 44 Mi 


' 
7 


i] 


t 


et 


= ; 
! vb el 


i 
a 


iL kai 
‘| 


LP ed 


aaa 








166 


167 


1 f 
4? Emile Berliner. 





point, but I had my doubts and in fact did not think that the 
invention was really patentable ander the law, that it contained 
a combination the novelty of which was certaiuly questionable 
from a pateutable standpoimt. I knew the combination of the 
process was new so far as the general public was concerned, 
bat it was not new as a combination to the experts in the art. 

x-Q. 65. So although you kuew that it was not « new com- 
bination, so fur as the knowledye of experts in the art was 
concerued (excluding, of course, your own knowledge), you 
pevertheless felt justified in making the necessary oath for a 
patent application ? 

A. I felt that the Examiner in the Patent Office might have 
a ditferent opinion as tu its novelty from what TI had and that 
uuder this doubt arising as between my conception of the 
novelty and that of the Examiner in the Patent Office that I 
did not go amiss In inakivg oath under the rules of the Patent 
Office that I considered it new. 

x-Q. 66. So that although in reality you cousidered 
it oll you represeuted to the Patent Office that you 
helieved it to be new, being williuyg to accept a patent should 
the Examiner tuke a view contrary to your real opinion ? 

A. it was the only means I lad for tinding out whether my 
opinion us tothe vovelty of the inveution was correct or not 
and [ made vath for the parpose of testing that question. be- 
cause there was uo other way to find out and I felt that if the 
invention was new evoach to be patentable that [ was entitled 
to a patent therefor. 

x-Q). 67. So you misrepresented uuder oath what you be- 
lieved to be the real facts for the simple purpose of ascer- 
taining the peudency of conflicting applications 1 in the Patent 
Office ? 

A. I cannot admit any misrepresentation whatever. I have 
given my reasous sufficieutly in the previous answers aud I 


-ecaunot add anything further to it. 


x-Q. 68. You have stated that you had in your possession 
certain publications which convinced you of the absence of 
novelty and patentability of the subject-matter of your applica- 
tion; did you bave these publications iu mind at the time you 


signed and filed the application ? 


A. No, certainly not. The fact is that after I filed my ap- 
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plication I was much astonished to find so many references ~=*. ete Sheree 
y which convinced me that the subject-matter of my application © ~% 7s Mists Be j 
“i the > had been practically published and these facts had escaped my = _ ~~ “3 eae er 4 ; 
memory. I was so immersed in the work of perfecting the - -:: ptt Ei pee ee 
| Gramophone invention that I disengaged my mind of all 9 -  o--'= Oo 
other matter. I filed away a lot of papers for future). Sy 2-0 lias 
reference but after I bad filed them away I forgot = ~, > = oS | 
about them aud it was only when I searched these refer- = a “yee 8 
ences and seraps that I found out Low much had been YEO: eee 
published previous to the time of my application. I had 170 greet ee: ay 
no clerk to keep me posted and refresh wy memory from time oe Boh 1 
to time and as the work of perfecting the Gramophone was a ees ER 
very tedious and serions one [ could not have been expected AT SS BE ver ene | 
to keep track of all the publications which had gone before Fee a a frre | 
aud which I may bave read in a harry and which had not tm- ' nas a age aoe Me 
pressed themselves ou my mind sufficiently to retam them for pet Se Se 
an indefinite period. ; re ey eee. 2 i) 
: x-Q. 69 How soon after filing your application did you 9 = -* 230, ee: 
Lecome fully acquainted with these prior disclosures of the et TE aR S: of 
subject-matter which vou claimed ? lil +, ee yt 33 5, ead 
A. I could not answer that question now. Ido not reeel- ~ x as age An Ee 
lect just when I searched my references for that purpose. In 0 2 fs. te. 8 | 
fact it is possible that I came across these references acci- | - gt E83 og 2 
dentally as has often been the case in my career as inventor tean pe hetE ee 
@ when all at once [ came across things which I even might have 75 ; A a cae 8} 
written myself and which had escaped my memory. In the © > > os tea 
multitude of ideas which pass through the mind of au original te pote ae at 
investigator it would be necessary to keep a clerk for the par- ee eae - 
pose of indexing these ideas continuously and have them on SNS eR BE 
tap for reference, and have carefully organized scrap-books. [72- SE | , 
Neither of these precautions did ] employ, unfortunately, aud test Ae 
I have often regretted in receut years that I did not-do this - © = +: = =e, raf 3 | 
. aud appiy for patents for a good many ideas which afterwards -- _ eek tee Be 
were patented hy some of my former eetployes or by other = ~~ SEF. 5 OE age 
; investigators. I think a consideration of the life of any in- ~ _ oS ES Te | 
ventor deeply immersed in investigations of a new art- will) -. ° 25% oy ; 
"i show ample evidence of just such’ occurrences, where an im-. tag 
portant scieutitic fact was borne out at one time or another, Pe EL ee ee } 
pushed aside under the stress of investigations of more -im---. setae See : 
ae mediate importance, and forgotten. Sey Fae we ree Soy 224 hes = : | 
a: WA a ae 7 Eats os Se +See | 
Joe a Pe VRS Se ee Bee 
: sven” Rag (SPL Seas EN 
= CC en tat “< 
Bs 
= 
SCT . OW | o Raymond R. Wile 
Nel ae! Lis - :: Research Library 
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amt 44 Emile Berliner. 
Fo. g- | | 
— x-Q. 70. Did you call tle attention of the Patent Office to the 
. Bex alleged anticipatory publication discovered by you subsequent 
~ po to the filing of your application ? <> " 
Ss a 4. The record of the interference will undoubtedly disclose ; 
ober that I either did or attempted to acquaint the Patent Office : 
g a =. with the prior publication of the subject-matter. In fact I 
ce recollect distinctly that about that time L gave to the Examiner 
oe . ; acomplete list of all references with regard to tulking machines ‘ . 
- e ; which I had in my possession, because | was anxious that the | 
» — 174 Patent Office should be cognizant of every step that had been | 
| See published in the art of talking machiues. 
% = x-Q. 71. In this connection I call your attention to a letter 
3 rp ‘entitled iu the Berliner v. Jones interfereace which purports to 
te ss : — have been sigued by vou under date of May 10, 1901, wherein | 
SS you appear to have expressed your vie ws as to the uou-patent- . 
eo 3 ability of the subject-matter in question and call the Exaimin- 5 
bec er’s attention to several alleged anticipatory publicatious. Was 3 
i. — i itat this time and by this means that you cailed the Exam- “J 
* = : iner’s attention to your views ou the snbject ? i 
~ vee ; 175 A. I believe that in the practice before the Patent Olfice iu | 
ao interferences it is permissible to cite asuticient number of ref- | 
f Scots erences to sustain oue’s motion for any action and that one is at | 
pts a liberty to cite further vefereuces in the course of the contest | 
4 aed . before the Patent Office. This statement filed May 10, 1901, 
} eg. ; is, I think, a case in question when a few references : 
oH ea na are presented to the Patent Office and indications 8 
fsa : made that others would follow. As I stated before 
= 2 I took the trouble of furnishing the Patent Ottce ' 
Fs ~ - : with a complete list of my refereuces In my possession | 
- §. s¢ “¢ = 176 on the whole art of talking machines and Tam sure that an | | 
on) = fr ; examination at the Examiner's room in the Patent Office will 
Fe ny Sas, show that my list of references was received by them. In 
Se ‘ further auswer to vour question [ shoalil say that my letter of . 
ie Aa eo) May 10, 19U1, was oue of the means employed by me to aeqnaint 
“iP ao | , the Examiner with my views of the nou-patentability of the in- 
iF > es ot. St vention in interfereuce. ! 
+E = ; ite : * x-Q. 72. In what other manner did you acquaint him with ' 
2 oA i a weeks | - those views ? 
Torker oe. < ea a ul A. I did not do so personally, but au argument was made by 
a 13 Ag FS “ . “my eonnsel, whom I had acqauinted with my views and refer- 
me. isa ae i s = es : | 
eat a - SSeS ee x ws a A, = 
tus , ro 2) Ss. SS . = - | 
: Sree | % ——— ee 
‘ 
ae ial | 
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toss rie Se Bees 
“Bmite Bacltner: WE REESE 2: Fes — “= 
; == Se hy eee 
ences, and through him the Examiner was informed of further SR a ae gs 
proofs of non-patentability, im my aud my counsel's pion. | ss hede oete nahee 
oi the subject-matter. veg ah aren ah ESS : 
x-Q. 73. This was done at about the date, May 10, 1901, of. ESS SES 
the communication to the Patent Office ? oo Sten tote a Ree tes eee ; i 
Se Sr ey eet 


A. I could not say now. OST alas TOR As, Se nes 


x-Q. 74. Are you the Emile Berliner who gave a deposition PP ig ee eee hats ara ar 
’ on Apr. 14, 1905, in Philadelphia, in the case entitled American ae ee en poeta te ee 


Graphophone Co, y. Uuiversal Talking Machine Manufacturing a Sg oe, 
* * * ‘ ¥ + a a 

Co, involving this same Joues patent ? 1% °-- 

A. Tam. Sa ee SE aed 


x-Q. 75, You have referred to several publiextions of ad-  ~ OE ctrne:’ 
dresses made by you to the Franklin Institute, oue in the year 2 ene Sekt [7s 
_1888 and one in the year 1895. What other addresses have - , aS ag * we hte | 
yo. male and had published from time to time on this snb- ee Pea es | | 
sid of ae geemophons and the production of Grins phens or Figg BS zee 
a L see a paper before’ the Electro-Technical ee eee ate, 1) \7 


Berlin in the year 1890, I lectured before’ the to .& gia Se | 


Society in 





ton a couple of years ago. 

aildresses I made. 
x-Q. 76. Which of these addresses were ‘iohilivhed 7 ? os 

A. The paper before the Eleetro-Technical Society in Ber- = = 


Electrical Society in Frankfort, before the Techmical 179) 20 20 20 OES) «gq 
Society in Hanover, Germany, both in the years 1889 and P neg me in, cae 2 ee geD | 
1890. I lectured before an audience in the Grand Army Hall eee et See ai 
here in W«shington, I think, in 1889, although Lam not quite = 7 “= a PES *s 
sure of the year without éxamining my serap-buoks. Tread ao ~ *-° sees) crotthe ts 
: at of : : ; ‘ . ee Ee eee Eke | 
paper before the Society of Electrical Euginesrs in New York 9 ~~ < 2) es (0°3 Fs ee 
some time in 1891 or "92. I was invited to speak on the Talk- - . << °° Se BATS eS 
Py * # , “* = ‘ = . ie A ag ee a) ty ¥- 
iny Machine subject before the Cosmos Club bere in Washing- ge aie Mone Ee se 
nage Ra SES tae 
= ee ee 


I believe these are all the public 
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: i. ; * . - - a. | = ns 3 : 
lin, the ove before the Society of Electrical Engineers in New es Sear 
York. They are both printed. The others were not. Say | Bes oe Bes 2 
dy hh Se ape eee, og 
x-Q. 77. Were these two printed addxeases punlabes in ae ke : ; 
ee or otherwise ? © [Ley wie *S yea ees t | 
mae te Son oy TES ee 
. The one in Berlin was published in ae Blestro- yi ok FESS Ra | 
eee Re See ' 
aie ische Zeitschrift, the one before the Society of Electrical Vikh ae Beiaese = = | 
oe, SS ARS 
Engineers in their Journal immediately after the delivery of .- _ =~ i 3et Foie di 
wats ged Sy Te ge Fae ee ener a 
this lecture. WA De SE LNT GE eae et ee ee fe =. 
eet lat A ae eee: et, JE beeen 2} 
: : So pipe Ske Bed Bal ER OE en Pa ep . | 
rs ees oe etn Sra RPS eae ee Re eT + 
- BTS pet oP ee Sree a a 
; : he Rl SRR, Sp che: ee 
a nae - ane —e se bs -weese | 
Sei Ss SAE BS ce garg? oe Ba ee Siege? Lt Looe 
bey Slee Re SS eee) : 
- oh wa eee SET Se et ee Fle Bee = 
Se — <a een lgge Stellbeatbes I Eg ae ER LS ie SS alee eosin ee he 
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13] Ta aie 

x-Q. 7S. Were all your lectures delivered. from written 
notes ? 

A. No, they were not. 

x-Q.. 79. Have you in your possession or accessible the 
original notes or copies from which any of vour lectures other | 
than those which are printed were delivered ? _ 

A. I have a printed record of most of my lectures delivered, 4 Go 
even those which I did not read from the papers, but which 
were subsequently reported iu daily or scientific journals. 

182 x-Q. 80. Please give the names and dates, as near as you | 
can, of the papers or scientitic journals in which the reports 
| : 


ero 


referred to in your last answer were made ? 
A. I could not give them now without referring to my 
scrap-books, but if you will apply at the Patent Office you F 
may find the complete list of my priuted references which I 
furnished the Examiner some years ago. 
x-Q. 81. It is my understanding of your testimony that 
you are up to the present dav fully acquainted with the 
methods used for making and duplicating commercial sound 
183 records ; what company was the first to place upon the market 
the lateral or zigzag record ? 
A, The United States Gramophone Co. was the first in 
this country. 
x-Q. 82. And the work of this company in this line was 
= <el » ey : commenced and continued for many years under your personul a 
oe So gey += us > 5- &-- @upervision ? 
an 3 eS SS, : A. Yes, sir. EI 
Fe es: re : x-Q. 83. And the United States Gramophone Co. was for 
= | Se 2 ere sometime the only concern placing such records upon the | ' 
poe St (84 market; how long did it so continue ? | 
23 ga ae BS : : A. The United States Gramophone Co.’ commenced to 
R place on the market lateral zigzag records in the year 1894 
52 _.. . and continned to do so until the latter part of 1895, when it -| 
we “=. gaye a sole license to the Berliner Gramophoue Co. of Phila- 1 oy 
eg ee ag - deJphia, for the purpose of continuing tle business under a 
Beye” aceon ~ payment of royalties. The latter compauy did so, but soon 3 
<a i. se fterwards turned the selling department over to the Natioual ‘ 
eee FS _ + Gramophone Co. of New York, retaining only the manufact- 
- js... ° +. uring to themselves. Sonietime in 1899, I believe, the agree- 
‘Sicp >". =  =ment between the Berliner Gramophone Co. and the National 
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ie = 2486 Re Fs d 
Gramophone Co. was revoked and tho Bete nt subsequently + ' ee Sos See ; 
fell into the hands of the Victor Talking Machine-Go, of + 2°. T2338 
Camden, New Jersey, who are now doing business muader: the >~ cae eee % 
: Berliner patents. Saal cy ae So = a i= ; 
x-Q. 84. During this time that the right of aiiaadactinisa’ ergres = 5 
Gramophone records passed to the successors of the Unitéd- ~. *. 3 
States Gramophone Co., what, ifauy, other concerns placed ~ Pr te ee 
upon the market lateral or zigzag records ? = 2 ag 
A. I may mention the Zonoplione Co., the Universal Talk- = & ey 
ing Machine Co., the Aineriean Graphophone Co., the Atmer- 186 mS 2S 5-5 ; 
ican Record Co., and the Ohio Talking Machine Co. These- ; 4 : 
are all that I now recall. ae ER 
x-Q. 85. Please describe briefly an‘ in the order in which : TT a = 
they were used the successive methods that have been prac- 4% "a aN - 
ticed for commercially producing duplicates of lateral or Beang, Pee Uae 
records ? PSs Wtee 3 


A. I cou'd not absolutely assert what precise methods 
were employed by these varions campauies who sold zigzag 
records beeause I have not liad charge of the making of recor. i a% 
for some years, but | am told, withont; however, boing able to 187 . 
prove it, that practically only two methods were employed, the 
one which is described in my pateuts of 1538 and 1895 and “96, 
and the other as described iu the so-called Jones patent. 

x-Q. 86. Up to the time vou discoutinned the supervision’ +" 
of the manufacture of lateral or zigzaz records what were the. - 
methods successfully employed under your direction ? 

A, The question is practically answered by referring to wy, 
lecture before the Franklin Institute of 1595. This lecture 
contains the history of the development of the making of 
records for the American Gramophoue Co. while [ was in lf 
charge of making such records. a 

x-Q. 87. The several processes there described in succession 
are, as I understand, covered by your several patents on 
methods of producing sound records or duplicating the same ? 

A. No, not entirely, because the process of impressing & 
zine reeord in hard rubber and froin that negative developing 
& copper matrix by the electrotyping process was never pat- 


ented. 


‘here are some steps in the practical development of ~. : 
mutrices which were kept as.trade secrets~ aud -also- not -pat- - 
ented, but, in — my — of 1895.covers the making ae 
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_— ee ee ee ee ah ae eek Ee Sa. oe wee ” 

: ae See Ses SER eee Ca a ee foes oe : 

‘. Picci an oes BS Emile Berliner. 
eee et 4S 
pe = Te PE Te duplicates from mutrices which: were developed from original 
(foie ee records. 

S ae Ears _x-Q. 88. How long did the etching method, with its various 
sees modifications, continue to he exclusively used for the prodne- 
ee 33 tion of Gramophone or zigzag records ? 

- Bae A. I could not say définitely because after somebody else 
ri. fa was placed in chargewf making the records I did not super- 
ae A vise the making of records and I have not the slightest idea at 

= I &- Ayes what time, if at all) it was abandoned. Ihave never been in 

' 190 the recording laboratory of the Victor Talking Machine Co., 

| aS have not seen their recording machines, aud have not witnessed 

ae the making of matrices and duplicates, so that it would be out 

i 2» of the question for me to »nswer your question. 

~ | a nee RS : x-Q. 89. When did you discontinue the supervision of 
ae P= record manufacture for the Gramophone companies ? 

1 Fees A. In 1898. 
) pe x-Q. 90. And up to that time the etching method had ‘been 
| f 4:84 exclusively used ? 

. | ee : A. Yes, commercially. 

wo E a5: 4 , 191 x-Q. 91. Do you not know as a matter of general information 

! ae that the etching process is no longer used in the manufacture 
5 Tks of lateral or zigzag records ? 
| es A. So Iam told. 
% a : : : x-Q. 92. You also know as a matter of general information 
; ae that all concerns now mannfacturing such records employ the 
lg nee procedure set forth in the Joues patent ? 
J SR a A. Ido not know any such thing. 
| + a ES ar $9 - -x-Q. 93. And you are without information on this point ? 
F Be ™ A. No, I am told that some companies selling zigzag records 
BE eee a oS 192 make them according to the description in the Jones patent, 
me 4 Es A ab : 2 fo 3 ‘but I have never seen any of them make them, so I cannot 
. r | |g RRNA tees speak from personal knowledge. 
: raed fF > ; x-Q. 94. Prior to the giving of your testimony herein have 
i. See arse Le ae ‘you read and studied the deposition given ‘for complainaut by 
MS | Pike Mr. S. T. Cameron ? | $ 
7 eS yt re: ~ A. No, I do not recall havinys read that deposition. 
| eS se Ga “4 ~_ i ss 
a: ee ee ae “i tn > 
3 i BSS ee eee - Signature and Notary's certificate waived. 
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— rr: ae ee 2S = 
Foscnb Sinden: e ei 
. Sap ee ae ee ee Pens 
Met pursuant to adjournment. iat oe a <p 2 = st ear ee sre ries 
eee eT er 7 FESS SE 
Present—Counsel as before: : Se te, ea ean Sac Se 
tie Pa - Se en tL! ee ee ret | 
ieee or BRS 3°. 5 
Josrpn SANDERS, a witness called on behalf of defendants, — se rset 3 a 
having been duly sworn, in answer to interrogatories cee Pe Pe 
pounded by Mr. Edmonds, says as follows : : ee oe eee Feet 
Q. 1. What is your name, age, residence and occupation ?- 4. Ae | 
A. Joseph Sanders ; manufacturer of talking machines and rae oe 
materials for them ; age, twenty-eight ; residence, Washington, 194 : 
D. C., No. 1360 Kenron Street. : 
Q. 2. Are you acquainted with Emile Berliner, and if you 
are, how long have you known him ? : 2 
A. Tam. Ihave known him about eighteen years. 
(). 3. Were you ever in the employ of Mr. Berliner and en- Ni 
gaged in the talking machive business ? = ~ 3 e2 234 
A. Yes. a Cs 
Q. 4. During what time ? ae 
A. I was in Mr. Berliner’s employ from abont 1892 ; no, : 
before that, 1890 to 1893, and again from the middle of 1896, 199 =.) > 
at that time it was in the Berliner Gramophone Company’s 2 Fe ae 
name, although I was directly under Mr. Berliner, who was). Sauce oe 
running the laboratory in Washington for them, until the |, See 
laboratory was moved to Philadelphia, T believe 1888. In. “3 ¥ 
this time there was an intermission of about seven/ mouths, i. 2° FS Zt 
daring which I was in the employ of a German Gramo- ~~ ate 
phone Company, and the Berliner Gramophone Company, an § 
Limited, of London. I set up the plants over there, matrix plants =~ 3 
and record plants, und then returned to Philadelphia, to : ‘ 
the Berliner Gramophone Company, where I stayed about nine 196 i x 
months. I was there until sometime in 1899, in fact, probably bie fo =, tr 
towards the end of 1899. Then I returned to Washington to ~~ 3 FS 
Mr. Berliner’s laboratory again, and in 1900 started the manu- Rees 
facturing end of the busiuess for Mr. Berliner in Canada. * alae 
Have been connected with that ever simee.. When the Conm- : ee Set 
pany was formed up there which bonght out Mr. Berliner, a | a “ie ier 
became the Vice President, which I still am. ae: Se 
Q. 5. During the period you werein Mr. Berliner'sem- — - See pee Fe 
ploy in his W sstiington eatery — if anything, did “ts hss Fe Rees 
2a oe ee ee st ee Bee Se ot ge eS 
SS Pe RS a eee Boe oe ee a a : 
“leat oes arpa S oS ee Se gE Sa SO ae Peg oS 
Marry ; Scimenrvege a 
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50. | _-- + Joseph Sanders. 





ee =, 


have to do with the manufacture of sound records for the 
gramophone ? 
-A. Well, I did most of that branch at one time or another. 
Q. 6. Do you mean to include in this the forming of the 
original record by tracing the lateral record groove in the wax 
film on the. zine plate ? 
A. Yes, I did that, prepared the plates, &e. 
Q. 7. And also the manufacture of the commercial sound 
records from these original etched records ? 
198 AL Yes. 

Q. 8. It has been testified in this case that one of the pro- 
cesses Which Mr. Berliner used in tlie production of ecommer- 
cial sound recoids involved first the tracing of the lateral record 

_groove in tlie fatty film on a zinc plate, then eteling the lateral 
groove in the zine plate, then depositmg on the zine plate a 
thin film of electrolytic copper, then depositing a matrix on 

the origiuval zine plate su coated, then separating the matrix 
and pressiug the same into hard rubber to form the commer- 
cial duplicate record. Have vou any knowledge that this 

199 process was commercialiy employed in the Berliner laboratory 
for the production of commercial sound records ? 

A. Yes, sir, used it regularly. 

Q. ¥. Were you directly and personally concerned in the 

practice of this process and in the production of the com- 
mercial svanl records by means of this process ? 

A. Yes, sir. 

ae Q. 10. You have said that you returned to Mr. Berliner’s 
+. employ in the summer of 1896, and coutinued there for some 
Br time thereafter. Prior to December, 1896, did you know of 
“200 aby vther method observed in the Berlines laboratory of form- 


ts ew: .*-. ing the original sound record by means of the laterally vibrat- 
wt: iug strlus of the gramophone ? 
eee -Q ib Ani if so what. | 
ee A. We did some cutting in metal. Of course all of the 
| a pete made were to some extent cut into the zine, that is the 
oo #°2 © +. majority of them, but there were some of them that were not 
a Ss etched. 
are Senet ~~ Q.12 What was the metal used 2 
Beh set EE or fe ss os Seapgi xd u mixture. of bead, I also. recollect one or two 
i. z 5 et Lice ot Peso gen nee s 3 
5 de ek o See ey ot R=? WF gt 
E ee = Laila 
* = a ; = 
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; = rar. Lar Ah Sue ame, Pe Cee E ae 
Joseph Sanders. “ys aye Set Se Fh 

of copper. Also some films ou glass, which° were waxy, of: SUR po tee - 
asphaltum in some instances. I mentioned asphaltum, but I<. <>" 52- eon et et 
do not recollect that any usphaltum was used before 1896. = ° 53 = oes Se Spree 

Q. 13. Referring to the records made in the metals to which ©-= <2. “S¢ fee 
you referred, were the record grooves formed i in these metals: eat) 3 SHEN ae 
direct, and not through the fatty film ? SaaS EES Sh STS 


A. There was no fatty film used at alt; ‘it was s formed Ye paris ies = 





eo Pe SR SE One Se 
right into the polished metal. pf ee ee ee ee ae 
Q. 14. And were sound records reproduced from these cut Rr a? Ey Be Lies Ss 22% 
" irs - tes oT eas Se See 
records ? 52g UO de tn we hes 
3 ee we. FM SS Ba eter 
A. Yes, sir. ae oss 2 ee ae 
Q. 15. What was done with these records 1 iv the Berliner ER ERNE eS Gol ot 13 
2 Bs WES aes 
laboratory ? : wt Feta TB Ee 
t, Shs SEE see T Grn aenie og 
_A. They were reproduced, and also some matrices made. , > SLO 2 ee Se 
5 a ee ae eos Ss 
- Q. 16. How were the matrices made ? So ES ee 
<< OS Le SO Bee 
A. Similar to the regular etched record, That is; a thin a i EBT AS 
film deposited on them, and they were pressed into hard ~  * | *9-="= 
oS wisest SPR 
rubber with a roll, and later on a composition of Passi rubber Ee oy ee ST wt 
was used. We also used celluloid. oe tes eae eS. 
_ =f < - ¥. --. 
Q. 17. You ure referring now as I understand you to ‘the 208%.» Bo we SS ey 
os > .& \« tre i i Sri 
period prior to December, 1896 ? ou SPS ee. 
A. Yes, sir. Prior to my leaving, in fact. Sowe time in SS ee ee 


r 
: t o% be ne >. Ma I bet ay 
1893 or 1894. “ “ oe 4 4 sg 73. : aa 2% aa 


you know 1 ? PES Ee 


Fe, Ee Sh 
A. Well, Ido not know what actually eesine: of ‘Mees: “VE Ses RIBS 
A number of them went down in the fire which we had in the ne “ <r Ta FS 


laboratory. It was in October of 1897. oe th Jean 


Q. 19. Where were these original ent or kept caring Ee . a ee he 2 
that interval ? % Saget 0 tgs hea 

A. No special place. Some ees on the: selves, on the Bee tte OS 
wall on nails. eee Re eee 

Q. 20. Accessible to people in the laboratory’ dads ia : pa ose Fe Sag ee crate 


A. Yes, the laboratory was not very large. —It.was proba~ ik: 1 AS eee a 
bly. three times the size of this room. A few shelves, and . ~ at Sita Gaa Ss s 





a et :. 
nails on the wall ou which these piper were aang when nat reeves oe ES 
in use. = Fes RS 
_Q. 21. Was the matter of (hieie ont seconds. md. api es $33 poi has 
cating thereof by electrolysis reyarded asa secret ? ESSE = 2 it Pie 


“—- J 


A. No, it was not. Of course we e-did-nct mention ‘wything = 


. 
Pu 
vy ’ 
i 
’ ; 
ee 
wm « 
, 
* 
- 
“: 
” 
J 








“a oe” 


FR 





rm 


| ae Raymond R. Wile 
J Research Library 


i ’ 
, 











al Pal . ——— SS 
— j | nee ee A sneee nT ide ut en a ee : 
pe Ee ee a 
~ bo Sasa ee eg ee 82. : Joseph Sanders. 
ae hese eo es: 206 | <a He oo | 
: Pian fy a ye _. to outsiders. It was nobody’s business. In fact we had some 
we oe Fe ye of it done outside. At one time we were using as u laboratory | : ; 
rs wt Fs i ae ge . an electrotyping establishment in the power house. Instead ~ | 4 
** * S fea Se eae of saying laboratory, I should say that they were doing some } 
eee 2 es Ba of our work under the supervision of one or two of our men. 4 
= a ote That is, the people themselves did not do the actual work, our | 
. eases men usually did it. We were using their room and tanks and 
= feist tas Se all their appliances. 
° ts ee ie Q. 22. Do you kuow Joseph W. Jones | 
es : 206 A. Yes, sir, he was in the laboratory ie I returned from 
ry Germany. Employed there learuing all the processes. | 
= Q. 23. You refer now to the time commencing with the | | 
| | _ summer of 1896, do you ? 
cs RS ; ie oe Se << A. Yes, sir. [ had never met bim before, but ou returning 
w See re met him in the laboratory. | - 
ae git Q. 24. Where was he engage:l relatively to the place where } 
s these eut records, to which you lave referred, were kept ? | . 
* ae A. He was working right in the room, } 
bs ra a, | Q. 25. Were these ent records in plain sight ? > 
oh) Ate See ae ee eee 207 A. I saw them frequently, aud never had oceasiou to bant 
ey for them. 
Set Q. 26. And was Jones also enyaged upon the electrolytic | 
ms tes work going on in the laboratory ? | 
ees | ) A. Yes, sir, he was there to learn all the processes. 
. Sa ) (). 27. After having cut the lateral groove in the metallic a 
7 Pr eee plates and formed matrices thereon, aud pressed these mat- 
ae ee ee -  rices into the hard rubber to form the commercial duplicate 
= a = ete on 7 4 records, why did you not proceed with this work on a commer- | : | 
By ete ees cial scale rather thau turn to the practice of duplicating the | , 4 
“ose oe SS oy 60S etched records characteristic of the earlier type of gramo- | , 
f= ee phone ? 3 : 
_ A. The resnlt as u whole in the etched were better than : 
» those from cutting into metal. Then the Bell and Tainter 
patents prevented using the cutting ‘Process Ww here a soft i | 
material was used. | 
..Q 28. State just what you mean by saying that the etched | 
recurds were better ? | pp te ; 
A. The metal offered considerable resistance to the stylus 
=> when cutting directly, mach more thau when the etching pro- 
 eess was used, which amounted to nothing more than tracing. - 
a = , : ' 
= , 7 : | 
i ; a , ms Raymond R. Wile 
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J oseph ‘Sanders. ae : “ = 28d ee Sera eo, Bw ratte Ne 
| ne Eo a OO Se oe ek 
The stylus in this case cut an ditroinals uuatioe 3 ‘groove, and: oe “ x ae tase Seen 
; had comparatively little resistance. It therefore vibrated — - s eee A ioe oh ; t 
=. ! Gy freer, in fact, sometimes too freely. To avoid this we_ Le pease am 
sharpened the stylus to avery sharp point, and thereby re- -. UM ES ee ; | 
| duced the vibration on account of the greater resistance = = 5 4.. espe rey te = 
| offered. When cutting directly into the metal this resistance. ~ ©©. 255707 ate eo 
became too great, and the only methods thatwe knew ofto 9. BSB es} 
S cut and not have too great a resistance were aoverai by the carck “ Pee Fro 
Bell and Tainter patents. LOTS EE a pe Teco econ 34 
(J. 29. State just what method this is that you refer to? 210. - nthe se NES 
A. I refer to the entting in wax, and then makinga matrix, |» 2 Se 
from this, and pressing the commercial records from-the  ~ Ree tS te eer t 
matrix, being our usual method. That is, I mean the pressing So Foe St 5-05 es 
was our r usual method at that time. | ; z ies 3 Rae 2 Saale | 
TF. ss < 5 é | = ep cor Ses , 
Cross-EXAMINATION BY Ma. Lewis: 3 ai Gees 4h ae ee * 
—— x-Q. 30. I understand from your several last answers that oS Re aes ee i 
the etching method was pursued by you in preference to the % 3 : eee: = - é aS ° 
direct cutting in metal, for the reason that you obtained SH. & Fhe 3% mete f- 


superior results by the etching ? fas. 1 Sate seh: 
A. Yes. > ‘ a Z : Ee 





| Sed sos > 
x-Q. 31. Please describe in fletai!l the procedure which you mH ts ay see. “ 
say you followed in entting a lateral recor] groove ina wax 9 * .° } #.S ise 
» tablet, and using this record to produce a matrix ? “eS or a 
A. The most common was to take a cast dise of wax, tate. CMS Sop eae 
ing this true, and placiug it on a recording machine, i.¢., the — © © A ie 
gramophone, placing the stylus of the recording gound box =~ = 223-3 { 
with sufficient pressure, or, when no spring was oo | 


ai 


used, to proper depth, speaking into a -lorn 212. = yo Sag Ts 
eonnected therewith while the machine was tn operation, then 4s > 
taking the record voice, coating it with a conducting film, == 9 - | ~A-oE:: 





either plumbago, known as graphite, or silvering it, then de- EJ ie 
positing on this in an electrolytic bath until a coating sufi- = © os-i * - 
ciently thick was obtained, then removing this copper matrix, © - ~~ > 
turning it true and smooth on @ lathe (I refer to the edge and - aoe eS gee 
back), and pressing it into the hard ruber or like composition. =F) Se: 
This was done about 1898, but we.made some films on brass. 00 S05 25-5 
‘plates as early as 1893. i wl use to Oo -miodif) vy tht last. part. ati eS 

a 7 oes . = 5 ie z . a fa : tat geht ee eee = | 

Fg Fee ie AE ae, gee ee ee BF | 
eens * LTE y See ee sere Peta re ~ 
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oi aes pao ee Instead of turning this disc, we used a shaving machine, as 
CF Beas ache “5 -- ased by the electrotypers. 3 
Sir. *. soees 4 | x-Q. 32, To make sure that I clearly understand you, I will > F 
SS8e CS ie ee ask you what your previous auswer means as having been done 
Bie Rs in 1898? 
ee ee sie A. Isaid the most common method, I believe I mentioned , 
een pe me oe ae there. . 
Bre Fe a x-Q. 33. Then, as I understand, it was the coating in . 
ke Sb i wax which did not bave the brass backing that was done in ; | 


eet os, A. Yes, sir. 

. | x-Q. 34. You have stated that as early as 1893 a brass plate 
nice SF | having a wux surface was sometimes employed ; please explain 
a ee a in detail how this tablet was prepared, and the procedure fol- 
eee = de chee lowed in forming a groove therein ? 


- Deratey Be Rae te A. A brass plate with holes properly drilled and compara- le 
Be crs et RE ee tively straight as a rule, turned true or straightened under a > 
. eee hydraulic press was coated with wax either by dipping the 


pe ele oS. eee. plate ina pot of molten wax, or, as most frequently done, 
7 econ 215 by leveling the brass plate on a table and ponring the 
gem sls. hot wax on it, the brass usually having been slightly 

- sss - . warmed to the temperature found best to prevent the 
Wee Se wax from chilling. Sometimes also, the plate was placed 
=: 4 at aes _ in a pan to get a thicker coat of wax, and to prevent 
Re ge ye the wax frorh running away. The brass plate was then cleaned eS 
Bent pee ~~ ++. + om the back, placed on a shaving machine, and the surface of 
Ss the wax shaved off to get it of even thickness and compara- 


A ke 


io 


4 





eee oe -. . tively smooth. The plate thus prepared was placed on a gram- 
a ers a : 
SD a oe .,, ophone recording machine, and a record cut or traced therein, 


rs 


ee deel ee 23 . 216 as described before in the solid blank. The plate with the 


: ie ees =F record on was then brushed over with a soft camelshair brush 


a: = Rie _ iron filings distributed over it. A solution of copper sulphate 


by 
a 

















Saco 3 <:-. +.-.. dipped into graphite, after which it was washed off and fine 






peas gk - was then poured over it, and the whole mixed up and daubed | 
; Bik sh bse ae with a fine camelshair binsb. This was done a number of 

Sa ee > times notil a fine copper film was obtained, after which it was 

ae OF = > Ss | hung in the bath, and a heavy copper deposit put on it, after 
par aor e x ~ = which it was trued up in a lathe, and records pressed from it 

Free 3 Sa, Tes jo hard rubber or celluloid. 
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— SS SS 9 Taare aah le A = age Semee 
: ee aie ot aes ER et Se See SEE oS ste se eth 
; a ==. = i stl = : *s ——— ent et ae a —, a =. = %, He 
A. Because I went away. I went to Europe tia: Sa of: =e aoa a aE 


1893, and this was done before I lett. li nay have been doze’. Sert: ee 8, 










in 1892. - tb ss re ae ‘P28 re pen | 
x-Q. 36. How thick a “coating of -wax wes: Fae a8 the yee 
brass plate ? . 3 eee ee iy ad si Se ery Br Sa 
A. This varied, but I should SAY somewheres “From @ One- = ite Pa PS TRS “s 
thirty-second to an eighth of an inch. PTE se eee 7 EES + Ae SES 
x-Q. 37. My understanding is that yon are stihl eng in A SNe ae os 
the commercial manufacture of sound records ? oe ey ae Ng Bi eR 
A. Yes, sir. “Gs Ee. 938 = Saat Soe 
x-Q. 38. What was done with the Lae cut in the coated “Oe LF he RAPES ERE | 
dise? oe rae Py ees | 
A. They were sepucduaals as usual, either one or Bio, ip Mi er ig ee REE | 
kuow of them being reproduced directly from. the wax; and ---- —* a Maprnce 
then the matrix made as before described. wie Sib igre : Be gp ds RE ; | 
 x-Q. 39, I understand you first met at Mr. Jones i in 1896. Is a <= F ee Seer 
that correct ? Src one Peta =e = 2k, Sie EEE TER: ft 
A. Yes, sir. : OF ea ben tee Pee ee NaN i Pi. & crite 4 , 
x-Q. 40. Mr. Joves was at that time employed by Mr. Ber- 219 Signs . “TSaetd X-#: Fs 
liner ? is * : “F oA ey ee ES 
A. Yes, sir. That is,I don’t know whether he was em=" ~.- is Ee seh AT 


ployed by Mr. Berliner, or the Berliner Gramophone Company,’ + - 
but he was working in the laboratory there. : 4 = Pe: 3 


That was one part of the laboratory, the other part being at 
1410 Pennsylvania Avenue, northwest, within a half a block.- = — 7 2 
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x-Q. 43. And Mr. Joues was Bok as far‘as you Bacr: ame Ss | 
- ployed by Mr. Berliner es to the. time you went to Ea- (oop ek 
rope? 5 Pay A. Baia Wet ee = om ae 


A. He Was not. ‘ : = -~ + = : a iE Gutter 
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x-Q. 41. Where was the laboratory at that time ? Pere aS Pa Suse 4 
A. In the power louse of the Cupital Traction Company, 9 =>. “-y<=>". . 
on ]4th 5St., and Penusylvania Avenue, Washington, D. C. ‘ ue oe ear 


i “, 
j 
4% 
My 
~* 
a! om 
i! 
fe 


L 


hale 
a” 4 
of J Fi % 
1 
i hag bP stat 
ph yf 








x-Q. 42. When were these laboratories see habeas at t these 220 . ~. to de ewe ae | 


2 - = ‘ —_ ‘ aa sé é <= & 

places? ey 2 oe ae ee 
- «ft gato Se EP aes 

A. They were established while I was in 1 Europe. r cane. > ee he a Se 
-not give the exact date. They were established: betweon— © ~ =< tye BORE Rs : ’ 
tae. oy. Res 

I can give you gi rea Bas = 1894 and my rotere Jt Bp a SES eae SET 

ing in 1896. ; 5 pes 3 eae siete Se 
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x-Q. 44. To what extent was the etching method being 
used in the manufacture of dise sound records, lateral groove ? 


Joseph Sanders. 


es 


A. To a great extent. 


x-(). 45. Has it been used to the exclusion of other pro- 


cesses ? 


A. It has at times, ven, 
x-@. 46. At what time? 


A. Well, Ican only speak from the laboratory of the Ber- 
liner Gramophoue Co., and when I was with them it was used 
exclusively by them. 


x-Q. 47. About what year was this? 
A. In 1897, I believe. 


x-Q. 48. Was it succeeded by other processes ? 

A. Not by the Berliner Gramophone Co., 
lieve a number of others are to-day using other processes. 

x-Q. 49. What is the name of the Canadian Company of 


which you are vice president ? 


A. The Berliner Gramophone Company of Canada, Lim- 


ited. 


Adjourned until Friday, July 7, at 10:30 A. M. 


d 


Met pursuant to adjournment. 


Cross-EXAMINATION RESUMED BY Mr. Macro. 


x-Q. 50. When did Mr. 
sound records for sale and commercial use ? 

A. Sometime in 1895 or 1894, 
records were sold. 


were aver sold for that purpuse. 


x-Q. 51. According to your testimony you were not there 


Berliner begin to manufacture 


that is when the pressed 
I do not know whether an? of the zinc 


ee es 


A an hate PNT 


Sie, cite 


i al 


though I be- 





JULY 7, 1905. 
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_ in 1894 ? 
: A. No, sir, I was not, but I was in close touch with Mr. 
~ Berliner s work. 3 

A x-Q. 52. In what way ? : } - 
} ; , 
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a ek eee | . SS Se 
oe Ma Py a Ae ka ee a maar eg ES eee ee et : j 
7 30, Bas ee Set eae ES i Se Ses eas. Sigs ca | 
J oseph Benaacs es PR Pee ED ee eS | 
‘ ae aa Soe oe 8 
A. By letter, as I was at that time in Germany im the tele- © > Sos 
phone factory of Mr. Berliner’s brother, who was more or less ~: sade SS. Eamets = 
| © interested in the gramophone. I was also helping insome <9 .-—+ o--Sc Sogn eS 
recording work of another br her of Mr. Merle, wae had a ‘2 i Bp See eee a ; 
taken this branch np in Ger many. # mete Se eee : 
x-Q. 53. While yon were in Germany in 1894, did -you heat Ee ES ae Se. | | 
. by letter that Mr. Berliner had begun to manufacture sound mes aaa ~ ore Tate j 
records for sale ? . Si RAE ne teres FE 
A. I must have heard it by letter, as it was the euler way a Fe es oe Se Ee 
we were communicating. IL cannot positively state the date, 226 ~~ a Sree. ¥ , | 
but it must have been in that time. I know it was just after I . ane cee ee = i 
left. CaEp Rn Ee Ree tS 
x-Q. 54. Do you know what process was used for tat ix: sa - ene ete j ‘ 
the original of these pressed records ? 5 ee ee i 
— A. The original was made by taking a polished zine 9 7 YES PY . 
plate, coating it with a film of fatty substance, removing - ie tego SS a 
the fatty substance witha stylus of a recording sound box, 4S PES FRE Br. 
placing the thus prepared plate in an acid bath, — Se bee Yo as : " 
ey etching the groove, then coating this metal plate © ~*.- So aS 
with a thin film of copper, depositing a heavier coat of copper 227 ~~ > se$s tp 353 = a | 
on this in an acid bath, separating the zine record from this, tac Sete g 
an‘l pressing the copper matrix into hard rubber, or such ar Bed as 
inaterials. Both hard rubber and composition was used, =~ = as ee P ie 
though possibiy the earliey ones were exclusively hard rubber © ~ -- ire Ss hair 
@ and celluloid. The pressing was done by heating the rubber | 227 ATS 5 RAD eS 
and matrix under a hydraulic press, and the separation of ~~ - MO ey, 
the rubber from the matrix. By acid bath, I mean a capper eos Te FS 
sulphate bath. ae ST ee aes — pe 
x-(). 55. I understand that while you were abroad between’ LUE tet ee BS Seed 
the years 1893 and 1896, you established the manufacture of 223 - = -2* 4455 
pressed sound records. Is that the case ? 8S Fe eee 
A. No; sir; that was in 1898 or 9, if I am not mistaken. eae, yet S= ! 
x-Q. 56. You were abroad twice, then? to BE yet Disc i eR | 
A. Abroad twice. gt Seo. Pines rebar 
x-Q. 57. You did not establish any reson’ plants thes, Hi tans CAE AS ' 
during your first trip abroad, 1893 to 1896? 1S tts. og eke z peat 3 ae: * 
, A. No, sir. es Pat ie ae Ss raped Wid .a ae ; 
x-Q. 58. What process was used in the ‘plants established ojo 3 yo ere 
sbioad by yon about 1898? Soa. tet ad SRE EE: Gears oe 3 
A. The etching process. = esa eS. fy “ ey tee Sas : 
Skee : ae Ce Ppp in ee nae, ES Eo eee 4 
ne Ps: eT tn aCe eS Sa Pd ERS AE Mae oS es 
-> SERA IR aS La CS Ba ete BEE ae = SE 
= . LSSigte wees his ORES 
Eni 
—— ; “ 


<< als , Raymond R. Wile 
’ Research Library 


a 
ee he 


he + - — 


Joseph. Senden? 











x-Q. 59. What was the process established by you in 
Canada ? 


(Mr. Epwoxvps: As you have uo counsel present, 
Mr. Sanders, I advise you that in my belief the Court 
will protect yen should you be asked to disclose any 
personal matter which you regard asa secret as to the 
processes used In vour laboratory in Canada.) 


2300 «AL Ide pot know that just at present I would care to 
answer that. 
x-Q. 60. The method you used there is regarded as a per- 
sonal secret, to some extent at least. Is that the case ? 


A. Yes. 
x-Q. 61. Are you related to Mr. Berliner ? 

Bas eas SS , A. Yes, sir. 
| > (eee a AM x-Q. (12. What is the relition ? 
~_ - -r a A. He is my uncle. 
|< amare oe ne: x-Q. 63. Who did the actual record making in Mr. Ler- 

Dok Le. . 231 liner’s laboratory before you left there about 1893 ? 

Date te ee ee A. It was done by Mr. Berliner aud Mr. Edward Wilson. 


That was just before I left. Defore that—i don't know his 
first nawe—by a German named Novack, and Mr. Werner 
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= eat he Ve Pe oe x-Q. 64. You were apparently about thirteen years of age 
= - an i BS + ° “when you first went into Mr. Berliner’s laboratory ? 
ee A. Yes, sir, probably a little earlier. 

TESS “= Pe nes Sis RE aT x-(). 65. You have stated that during the time Mr. Jones 
= 3 2° ea Wn Peak was employed there there were some records cut in metal 


~~ 232 hauying in sight in the laboratory. I understand that these 
. were the records which you say were made in 1893. Is that 
~ correct ? 

A. [can’t say positively, asI do not recall the dates on 

see records. 
-x-Q. 66. They were metal es were they ? 

* he: Yes, sir. 

x-Q. 67. How did you kuow that the sound record had 
_ been cut in them ? 
=... A: Because in these special records I was told so by those 
~———-in-the laboratory, though I had seen similar ones made. 
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= | 54 7 : | 
, STISSe “Joseph anna as Es poe € 4 Siete ee S| 
= sa OM KS OS Ate ei, < 
| , _ 2 Sue te Stk, BBO UR eee 
x-Q. 68. Who told you so? Sayre 28> oe dey, G-Pen ss 
A. Either Mr. Jones or Mr. Springer, who) was at that time Leet MARS Pies 
@ in the laboratory. ; * Be RS = SE x hee . 
; x-Q. 69. The records were just hauging iene, 0 ‘were they 2 o< nF MieCEe aE Pepi ete } 
A. Some were hanging, some were lying, there were sega’ < o Sts Sos rar > 
there. One iv particular I was positive had not been etched, © © *."3 5% get ner 
because it was in lead, and we nad never done any etching in - ©. - 2 Se. 2040S: 
lead. I might say further that when I speak of lead I mean Bend a, aR teh eae 
composition of lead, such as type metals, and so on. F ees at ? eer ae ) 
x-Q. 70. In answer to cross-question 31 you say “‘ We made_ 234 © fe ES Te. 
some films on brass plates as early as 1893.” Who do you. . aS See 
meat by “ we?” - tie eene Se oS BEET 
A. In the laboratory, Mr. Wilson, Mr. Berliuer, and myself Ret see 
also Mr. Max Levy. tl ee ESAS TSS 
x-Q. 71.. And what do you mean by films ? = 3 eA Bs 
“Films” probably did not express it properly. I SELES races if 
“5.4 


? 
y 4 


fey 


WwW 


Yee 
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should have said, a coating, because it was thicker than a film. - LETS RB Be 5 
I think I stated yesterday it would vary aftershaving from one- ©  _ , 


' 
a) 
i * 





ea Ce 
; thirty-second sometimes as thick as one-eighth of an inch. It =e ra Egan’ f " 
f would be shaved several times, and the thickness would of 235° 2° 2°07 {@ = ’ 
course xuY: . a ya we Z ars * J 
x-Q. 72. Will you please read over carefully your answer, = = cy es 
as it is reported, to cross question 34, and see if you wish to a he > = Sis * * 
make any changes. ; oe = an ee as roe :# 
8 A. Ican only suggest that the reference to preventing tha + “2 Sa a PES? y gaa 
wax from chilling should be that the brass was slightly warmed — = in SH Ey OS “e 
to the temperature found best to prevent the wax from chilling ata ie See ae 
too rapidly, because when the plate was cold the first part of Aa ook PBS ioe te | 
the molten wax striking it would chill, and the result was a Sweets eS kPa 
coat consisting of stratas, so to spenk, and not homogeneous. 2386 | EEG 
For this reason we warmed the plate, and allowed Jit to cool A ir os SE “be ; ' 
together with the wax, before shaving; otherwise we wonld git ett is sa | 
‘ have to make the wax very thick to cause it to run ~ wert et ee soe | 


and transmit sufficient heat to the plate to allow the es: 
first wax to melt. I might also correct “trned up +r | 
In a lathe.” It was turned up, and in - these In | = 0-3 oe tect 
— stances insteal of ihe copper being made. as) heavy as ra cf - AS 
s “tnrned up ona latiie” might led to believe, the copper’ hag, t i z - 
was backed with type metal instead of a solid matrix made, as 5 aa E SI eFe peS2t ss 
was frequently, and altogether later in the art, the custom. 9... - = | 2° 2 gRg v : 
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—e- - -- ar ati eom 7 a8 anaes lanaee CI 2 tyre, ov. BNO ia pS me Ape amt 5a ; 
eS ee Saar P 
= rn eee ae : her 73. From your answer to cross-question 35, I uuder- : 
Seas EA RE eee stand you mean to say that this operation described in answer 
; “ ies rte ES to cross-question 34 was performed in Mr. Berliner’s labora- hee” | 
Sere ee eee tory in or about 1893. Is that your testimony t , a 
er: eee A. Yes, sir. ye 
ee RMS ie BS x-Q. 74. You were asked in direct examination, Questions 
ee 10 and 11, whether you knew of any method observed in the * 
a peers . Berliner laboratory privr to 1896, other than the etching ; 
= a SNE method. Why did you not, in answer to that question, men- 
ao 238 tion, the operation described in cross-question 34 ? 
a A. Because I did not think of it until it was brought out ; a= 
sei he by the cross examination of Mr. Lewis. a 
ee ge x-Q. 75. You bad forgotten all about it up to that moment, 
3 ie ; had you ? | | 
bog A. Yes, sir. I could not place any dates on this until my 
hoe S= thought struck on Mr. Wilson showing me these things, and | 
— [ not having worked with Mr. Wilson after that date of 1893, I e 
x et ee placed the whole situation and conditions without trouble. In 4 
ae ica fact, the whole thing flashed through my mind very suddenly, . 
ee: 239 and I saw all the machinery and old laboratory right before ; 
eee : | mé. | ' 
a i eee ss = -Q. 76. Referring to your answer to cross-question 31, 
Ess Pe: ar you speak of an operation of making « zig-zag record in wax : 
er as hetng dove about 1389S. This is substantialiy the same | 
iz = operation ws you wean to deseribe by your answer to cross- 
ne question’ 34, is it not? a 
ao fan A. Practically so. | 
t 3 te = x-Q. 77. The cireumstauce that this was done in 1848 had 
i rar ; not escaped from your memory, had it ? 
Pi; a ee 240 | A. No, sir, it was while describing this the other flashed ! 
fs Page Feo eg bein my mind. ; | 
aa. Se ee + So 
= 3 eee eb Re-vinect EXAMINATION BY Mr. Epsonps. | 
ite: Elgar eee ~ -Re-d. Q. 78. In the 1893 operation deseiibed ix your 
pes. at Fata ets: -answer to cross-question 34, who was it that arranged the 
eae : ee it mee _ plate, adynaad. the machine, and generally did the mechanical 
3 = > “23 Ft “ol “work ? 
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~AL Mr... Edward Wilson, aid Mr. Berliner was also doing a 
great deal of the mechauical work, and I did general helping, 
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-pointed stylus, that is, V-shaped, while the graphophone com-— ; * Pie errs 








Re-d. Q. 79. I was referring to the pactidiles: operation 


described in your answer to cross-question 34.00 © ° "+ _- ae st 
A. This particular ove, Mr. Edward Wilson aids Sle = fig eg, po 
Re-d. Q. 80. And you assisted him ? : aes Putt one 


A. Partly. Iwas going to school at that tine near the’ 
laboratory, and came there after school, and Mr. Wilson was: : 
preparing this pla’ the first time that pega) bk | ie oe 


caine in. “4 ~ 7S. 
Re-d. Q. 81. Were you present duriic the operation de 

scribed in that answer ? She ers cf 
A. Most of it, and T was present several times afterwards - } 


when he tried the same method. bro 

Re-d. Q. 82. What was the purpose of washing the plate. 
after it had been coated with graphite ? 

A. In hanging the plate in the bath directly it took consid- 
erably longer than the method of precipitating the copper on 
by washing with iron filings and blue stone, aud to hasten the 
deposit we first put a thin film of copper on which gave a 
better contacting surface, as when graphite alone is used the 


copper deposit creeps over gradually. - 243 : Le | 34 
Re-d. Q. 83. What do you mean by the -words “ent ar “92 28 le x ee 
traved ” in this answer ? So OMS TS $s § os : ¥ 
A. Well, removing the wax froin the dise where the sivlus — _ 2 oe ies 24 Sir 2s | 
ent or traced. I mentioned cut or traced, because it was - 9) vie oS le os) 
difficult sometimes to discriminate between tlie two. a Os op ca "=> 7 = od 
Re-d. Q. 84. To make the matter clearer, tell me how this. <.*%) ,2> +. 88 ed 
operation of removing the wax to form the record differed ~*~ = 70 5 ed 
from the well known graphophone method of recording, except, ~ °°) — +0, 7-073 
of course, with regard to the difference between vertical umlu- BB Moan os lie aires =: 
lations and lateral undulations ? } : BERS Na FF ss og vet} 
A. There was practically no difference, except in ” the er eee Me” Sam 2 
mounting of the stylus, and in this case a spring being used, “Le Pes eg i. -é =. 
which as I knew of the graphophone was not so. Ibhad heard - - - — 1 Sivas fe Peis, 
of it and seen it, an] these spriugs were iridium tipped, while >, #2 =. * 2P SVE 


the stylus of the graphophoue company were using stoue,aud - . - vgn? = <3 > 
of course a «lifferent shaped groove. ‘This was a comparatively 
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pany were using a more circular. The stylus did not bhaveas* — 9 i * 2.545 ° 55 
—_ ~~. 
vertical a position, that is, had a tracing angle, bnt the Was, ) ee i ees Fen = 
= = 5 ee Se 
course, was removed -just the same. . yp RS Kh QO Ge 
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Re-d. Q. $5. Please make it clear whether or not the 
record groove extended all the way through the wax coating 
to the brass plate beneath, or whether it extended only a part Q 
of the way through the wax coating ? 

A. The record groove was about the same depth as we 
were using in the etehed record, while the wax was of con- 
siderable thickness, therefore it only extended a very small 
part into the wax couting. 

Re-d. Q. 86. Do you kuow if Mr. Wilson is now alive ? 

246 A. Icould not say positively, though I am quite sure he 
died several years ago. He was in an insane asylum, tlie lust 
_.ngpositive facts I heard of him, and I understood later he died 


= 


= 


te bee ee 


- there. | 
; Re-d, @. 87. Please make it clear to just what extent the ! 
laboratory in which Mr. Wilson did this work was equipped hs 
with the necessary apparatus therefor ? . . 
A. AsI said before, we were using the apparatus regu- 4 
larly in the work, that is, we were coating these brass plates K. | 


with the wax, shaving them with a shaving machine, coating | 

- 247 them witb graphite and pressing matrices of hard rubber into | 

| them and muking a copper shell from these. We were well | 
equipped for doing this work, and had the necessary appli- 
auces, such as heating arrangements, tables for coating these 
plates, and shaving machines, several styles of presses, and 

_ the usual equipment of such a laboratory, such as tools and oe | 

_Jathes. This was in the lower flat, while the second story wus - 
used for recording exclusively, and here we had the usual 


a 2 





x applianees sucli us recording machines, piano, reproducing ls ! 
“wid machines and small tcols necessary for this work. Also a . 
ee 218 complete room fitted up for etching. | 
. Re-d. Q. 88. Do you recall whether the matrix made by 
Mr. Wilson was pressed into hard rubber to form the duplicate | 
= OORT | , 
~ _ A. It was either hard rubber or celluloid; very likely hard | 
~ rubber. 
: ~. + Be-d. Q. 89. Was this bard rubber duplicate tested on a | 
.-.-.*  -¥eproducing gramophone ? .. } 
ie | A. Yes, it was tested to find out what the results were, as . 
“ee: + one or two of the first oues were reproduced directly from the 7 
s <== owas, which is fouud to be not nearly so satisfactory. ) < 
4 tt a ; y ; j ; \ 
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ee They were very Fay in some ‘ceo and lacking in. 8 eS Sie Tee 
others. Mr. Wilson intended going further into this matter, 33 ie Ba Eee te 
bat Mr. Berliner said it vas wasting time, as the Bell and - - Ne aes | 
Tainter patents covered this point, and they had many.) years ss Me gaan tee ae 
to run yet. | . eager S Ba 
| Verte et oR se ee Fee 
. > SS SS Lee aye See: Fg 
Re-cross-EXAMINATION BY Mr. Mauro : SUF Bie? ere 25 Ae See ee = 
ow ta BID oy GRRE 
Re-x-Q. 91. In making the wax record referred toin your re- 3... Zach eee 
direct examination, did Mr. Wilson use the same stylus that) © "<2. =F See 
was used in making the original of the etched record ? vis ee AS 3 
= A. No, the stylus of the etched record was a much weaker”: <=. Ps, Fs Se : 
spring, and was not sufficient to go deep enough into this” ~~ = Ey oe noe eee 
wax, though the geueral construction of the sound nox’ Was) 7. 22's, Pr dle : see ses 4 
the same. Je bp. pee ee SE | 
Re-x-Q. 92. I meant to ask vou partienlarly abont the stylus. erat ay : Pa Oper Saas 3 > | 
: point. Sere eee ae 4 
A. The stylus point was, as far as I cau anacualiett ea See 28 ete = 
tirely similar, that is, I do not recall it having been chavged. | = .. Se oe ca Feet: 
If they did change it I did not know of it, as it looked akke: i Sw 2G 3, 2 Ege BS : 
| Re-x -Q. 93. Did vou hear Mr. Berliner remark to Mr. Wilson, — | re oe oe ES Sea) 
"4 in 1893, that this line of experiment was a waste of time, be- < apie ee Fy ea 3 
7 cause the Bell and Tainter patents covered that mode oF pro- - se ae ~ Rene oS aa r 
cedure, or words to that effect ? aioe tee aoe ea dtee e 
A. Ido not recall Mr. Berliner’s words in the matter, se eS eo * Sie tos 8 ; 
hearing lim say it, but talkiag it over with Mr. Wilson he told — 3g Ae aa é - 
ine about it, and he thought it should be followed ip becanse- ~) .' ° 5. 2 SS RR | 
ie there were good possibilities there. Eg (hb ae ERE | 
~ Re-x-Q. 94. And all this occurred at a time you were. at ote ac f se Aes => 8 ai 
tending school, and dropping into the rag picia | after school, ~ Le , pees opin : : 
is that the case ? q Sn A oot Sea ee a 
é 3 : A. Not droppin g in, because I was s employed: theré:: an went | et eee PAE eee a 3 
there in the morning before going to school, and in the after-_ Be gee nih Serene | 
noon after returning from school,.which was from three to Nae Saas se 
se tive-thirty or six o'clock. or et al Seaee See. ot aah a ee eee i 
. Re-x-Q. 95. And at this time the Greshonbane Company eee errr ee : 5 
| were using a curved edge jewel point stylus, wera they? - -- 2.3 odes mde: 4 
in A. So I understand. T was “never in the . ‘Graphophons: = as | 
7 ; its re a 33 ante : oar a = =e , 
j . ; Sots : eh ee | 
| sf : 
ve Sa | O55 heed ‘ . 
ro . = ' ts r 
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Company laboratory. Only from the talk around the 
laboratory in our place. I, at that time, did not study the 
patents, and it was only my impression of it. 

Re-x-Q. 96. Did you know the graphophone as it was on 
the market at that time ? 

A. I suppose so. Could not place it just now. I knew of 
it, and knew the process generally. 

Re-x-Q. 97. At all events you kuew either by having seen 
it, or asa matter of general information, that the recording 
stylus of the graphophone was a curved edge jewel, or, as you 
call it, stone ? 

A. I understood so. 

Re-x-Q. 98. Up to what time was Mr. Wiison employed by 
Mr. Berliner ? 

A. IL believe he was there when I left. I refer now to 
1893. 

Re-x-Q. 99. Who was assisting Mr. Berliner in making 


- records in 1898, when vou say this same yeneral operation was 


255 


repeated ? 

A. This was uot done in Mr. Berliner’s laboratory except 
by myself,though once or twice Mr. Berliner also did some 
work in it. 

Re-x-Q. 100. That is, after 1893 the operation of making an 
original record in wax was vot performed in the Berliner 
laboratory, except by yourself and Mr. Berliner. Is that 
right? ~ 

A. I think Mr. Berliner’s son did some work in this ; and 
as I mentioned, I believe, in my earlier testimony, the labor- 
atory was removed from Washington, and was then under the 
Berliner Gramvphone Company in Philadelphia. 

Re-x-Q. 101. I want to know your own personal knowledge 
of who, besides yourself, if any one, counected with Mr. Ber- 


_ Jiner’s laboratory, made an original sono record by operating 


directly upon a tabiet of wax, as you Lave described ? 


~~ Wrrness asks: At what date ? 
By Ms. Mavno: Subsequent to 1893. 


A. I do not know, us I left in 1893, and did not return 
until 1896. At this time I do not recall any experiments or 
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Joseph Sanders. st As cs ae ee roe : 
EEE ee 
work in this direction, except in metal, and these: were made © ©2578 SG+ 7 9 4 
some later by myself, and those in the laboratory shortly .— “2 ~ 42-45, 2 2\- : 
© before my return. Atthat time Mr. Fred Geisburg, Mr. W. ~.- .= : FEET, penne we 4 ; 
Suess, Mr. Sinkler Darbey, Mr. Springer, and Mr. Joseph — i} Ma es t 
Jones were workiug in the laboratory, and of course, Mr. Ber-.- | “2.8 te “Sate eS 
liner also, “These are all I can remember now. Jet pager eRe oe] 
Re-x-Q. 102. Did Mr. Berliner remark in 1898, or about SAEs =F get aes 
that time, that it was a waste of time to pursue such experi- a -*& aa eae 
meuts on account of the Bell and Tainter pateuts ? 23 eee ee *25 
A. In 1898 he did not remark that way,as he thoncht 258 ye aimce ae oe 


that some day that process would come in use, that is, when 
the graphophone pateuts should have expired, though he was 
not in favor of doiug much work in this, and it was. mostly 
“dove by others. | 

Re-x-Q. 103. How do you know he thought that ? 

A. Because he said so. In fact, when he saw some records 
which were supposed to have been made that way, he said 
that appeared to infringe the graphophone puteuta. 

Re-x-Q. 104. And that was in 1898, was it ? 

It was. I wonld not say positively that date. It may | 
have beeu before or after. , . | 

Re-x-Q. 105. Who was makiug the records which Mr, 
Berliner pronouuced an Lb fcitiyament of the graphcphone 
patents ? , 

g A. He did not pronounce them as such. He sid he 
| thought they were such. They were different from our. 
records, and tle first ones were made, I understand, by Mr. 
Eldridge li. Johnson, of Camden. We did not know how t they 

were unde, 2s the process was kept secret. , 
Re-x-Q. 106. Under what commercial name were they put - 

out ? | 

A. They were uot pat out commercially at that time, that I 
know of. We only saw the samples when this disenssion was 
carried ov. The first of these I saw in Londou on wy return- 
ing to the Uuited States. The Company at that time asked 
me if T knew how they were made, aud after a ecluse study I 

: told them that [ did not, but probably cut in the metal or wax 
3 a similar way, as the surface ws not as bright as the records =. ~ 
we were making. I said they were e probably « ent is Breeds 22 into - “ie 
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23 3) ee eo ee - 261 5 : 
; 5 ReE-pirecr ExaMINaTION BY Mr. EpMmonps : i 


Re-d. Q. 107. At the time (1898) when you produced dupli- 
cate records by first cutting a lateral groove in was, then : 
eS | black-leading the surface of the original record, forming a 
ee ie _.- iatrix thereon by electrolysis, and pressing such matrix into 

_ a suitable material, did you know, or had you any reason to | 

- . believe that this, or substantially this, process was claimed to , 
‘be the invention of Joseph W. Jones, or did vou have knowl- 

962 edge that be had applied for a patent covering it ? i | 


Q 


ar 


Objected to as immaterial. 


A. No, I did not know of any application of Mr. Jones, nor 
wen | did I know. of his claiming this inveution, as I never thought 






























; it possible to apply for a patent, the process being generally 
known among us. : 
rs Signature and Certificate waived. 
Bie Pssst on 
ee z : bell ali = = 263 —_————— 
—- # 
== 5 a New York, July 19th, 19035. | 
+a a 
fh . Met pursuant to agreement. 
ae : 4 
ES “ Present—Counsel as before. @ : | 
oe ‘ : 
i i Tt a lea eS ee r % ha: ! 
te EE ee - GEORGE A. Manwarixe, being duly sworn in answer to 
fs) SSeS sapie bee : interrogatories propuunded to him by Mr. Edmonds, deposes a 
1 i - eg tow * bn . * 4 , ‘s a x os . - i | 
e Set eee te SS Land sags as follows: | | 
So, be 264 (). 1. Vwhat is your uame, uge, residence and occupation ? 
iE ~ OS, ah ee ee ees S. - — "ic - . : * i ‘ 
is Bean eT agent tae A. George A. Manwaring; age, thirty-six; residence, ri 
ie Pn | Bayonne, N. J.; occupation, Consulting Mechanical Engineer. | bf 
=: 5 take 2 ay oes | ) | 
ies Se OS -. Q. 2. In the employ of what concern are you, and for how : 
Fg ee. SS --». ~~ Jeong have you been in that employ ? ! 
Bw grd Foo. A SA Columbia Phonograph C ; about 1 ay a ' 
E ie af iw wer Pe net eae ee -- olumbla onograp Jinpany ;, about one year anc , 
Cae epee ee ee oo gs = = hale - 7 if 
: : 3 it a = ate Bt. a ene," rs = ; = ‘ . f : 
WS SSE Skee  Q.%. Is it a fact that the Columbia Phonograph Company . > 
oS TS Ree Sa : : 
SUTTER So... is and has been for some years past the manufacturer of the 
: 5 bad asec «A vortginal records handled by the American Graphophone : 
ee em i eee ey Wr ee . ; ‘ “a | 
eae Bt ES ay ah gee Compauy, whether cylindrical or flat ? | =. 
eee Pg ee eg eet = 
re 25335 ie ee , ages , 
"Sg SS Bees, © Se > ee ea eee 4254 | 
brs 86 EA Ea ee a eee Pe ee ie ee ee - 
“Tir. | a 
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| Fe am tg ee S : ee 
A. To the best of my knowledge and belief; yes: © <~-- -" }-"te bese s+ 
Q. 4. Is it also true that down to April, 1902,-the only 9-9 > => Gee: 


Fe oe eo 
20 ge Se pe 
S commercial records made or sold by either the Columbia) © :-2 2S 3.07 ¥ 7S 
rg OSS Sy eh eek to 
~ Company or the Américan Graphophone Company . “were: of l-0 DENA ae gay eee Pe { 
the eylindrical type? Tae Ace Es Suri Sues : | 


: ) A. Upon information and belief that is true emer to this sft OT Bee MEET = 
| . extent, that prior to that date the Columbia Company had © -- 7.507 S505 = 
| sold zig-zag dise records supplied to it by the Universal ~0 oo 35% 2 =" 








G Talking Machine Company. Under au arrangement which  ~ . °°. 35" ane r 
began about the first of April, 1900, and sometime in the fall 266— leg eee ce 
of the year 101, the Columbia Company began to use zig-zag = oS ea pad wee 
dise records furnished it by the complainant herein. 0 ge SAS eras ome 
| Q. 5. Since the manufacture and sale of the zig-zag disc r% ae Gig ee 25 
records was commenced by or through the American Grapho- Sal ee} ue ae Pet 29 | 
~ phone Company, the preliminary work of making the original eS ist psBeeta gy 
record has been done by the Columbia Phonograph Company Ds Me Bere RE es 
in New York, and the commercial records, sold for use on - re ee P 
| talking machines, have been made from such originals at the = pee te ee oh m4 
! F} factory of the American Graphophone Company at Bridge- ‘°° 2. 0°) 20 -b 
- port, Is this correct? ; a7 = 5 egg Tales ese 
= A. Yes, that is correct, since wy connection with the Com- a Tar Z 
pany. ee o> oe arr = 2x: = 
Q. 6. And you are familiar with the process followed in the Lg PES eee ears 
manufacture of the commereial sound records in question ? ee ee 3 ae 
%; A. T am. ro om OD BAT Vines 
. QO. 7. Will you please state that process, beginning wita the = ees ae oi E Fee 
first step of forming a zig-zag record in » dise of wax-like ma-" 0° = Fao Rey “2 S344 
A. A suitable dise of wax-like material is placed on the Jk Sat eee 
| | turn-tabte of what is known as # recording machine, a zig-zag 268 5 => eos Bitty ee 
= m record made thereon by well known meaus, after which said we: Peg Pe eb Rae 
lg ES dise is removed, made electro-conductive by brushing on its == - ~*~ en PS PaaS -_ 
| . surface some plunlngo or finely divided graphite, after which. ° “2 3e SEV te 
z it is immersed in a copper plating bath where it is allowed to. © 0 = ">) irae 4 | 
; , remain until a copper shell of suitable thickness is formed on --  - _* we ok eee o 
; j | the wax disc. After the shell bas formed it is stripped from ~-= 7. 4 5 Bg es 
the wax disc, trimmed and backed with a thicker piece of loys eg Ere haar 
*igie | metal, and the copper is then nickel plated, thus completing ~ a Ste sae debe ‘ : 
. 44 what is known as the “ master matrix.” A wax mold is made ~. = © Ss S¥tse 
| from this muster matrix by flowing over said matrix molten (°0= 2. ta3eS 
7 7 Pa ae ere Pe es ee 
A a": DO eon [gos WE SS eS | 
Oe coe : Fie Lea EP ee ee ee 
_ : i } ‘ 254 Shprgia tht 4) Gy BF So 7 ee ae above 
pee 8 —— a a es ait 
? 
. s F lib 
. ns 
2 gs ee Z 
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-- PRG aN. KL met “1 ee cai chgta v3 Tete ee Pate. los a ae we 
“etter: eer eee eee ae es Sats ~Jolm 0. Prescott. 42 ST SVS 
gs ae Faz. 969° | 
Peep. tS wax or wax-like material, which is allowed to cool and set, ; 
ieee Bt eT after which itis lifted off the watrix. Suid mould is then | 
grr seees “Fatt made electro-conductive as hereinbefore stated, clectro-plated @ 
: oe rert with copper, said copper is removed, backed with a thicker 
Saree a : metal and the copper face nickel-plated, thus completing the 
eee Se 5 “stamping matrix.” This stamping matrix is then used to 
st = impress zig-zag lines represeuting sound vibrations into a ma- ; ? 
pasha terial which becomes plastic under heat, and said material be- | 


ing allowed to come in contact with the stamping matrix after 
which itis removed therefrom, the edges trimmed and pol- 
ished, resulting in the dise record of trade. These disc rec- 
ords of trade are sold by the American Graphophone Com- : 
pany through its selling agent, the Columbia Phonograph 
Company. 
Q. 8. Is the process which you have described the only 
process used by either the American Graphophone Company 
or the Columbia Phonograph Company in the —preparation or 
manufacture of the disc sound records of tra:le, since you be- | 
came counected with the Columbia Company ? ‘ : 
A. Yes. 
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| New Yor, July 24, 1905. @ 
Met pursuant to adjournment. | ' k 
Present : Counsel as before. ; 
JoHN O. Prescott, a wituess called on behalf of the de- | | 
_ fendaut, having been duly sworn, in answer to interrogatories ‘ji 
“© propounded by Mr. Edmonds, deposes aud say as follows : . | 
Q. 1. What is your name, age, residence and occupation? ; 
_A. John O. Prescott; 34; Montclair, N. J.; Superintendent 
Zot Reeording, American Record Company. 
-— | Q.2° At what place operated by the American Record 
Re Company are you epgaged?~= A. In the laboratory at 241 , 
West 23rd Street, this city. t 
-_ Q. 3. What other place is operated by the American Record 
“ —-—=Oompany ?. A. The pressing plaut in Springfield, Mass. 
o S 
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Ce RSS = S pavv ose lends say teen <= a = 
= eae ae miieinass iereacntte 2 saree =< se ee te 
~ ==) ton ees ne oe eS — : Pate Lone 
| 3 as sae Sailers Pita es os - 
| Q. 4. What part of the American Record 5 lopeays work rockng Sie a 3 
: is done in each of these two places? A. To the laboratory in = ~ Ee eS on : 
: es) New York the recording of the records and the making of the : se: SO 
: ama btices.;:im Spring Bele, the, preesng of~tse-reacrin, team the. Legros tee ge | 
™ | matrices. ee ta ster ease f 
Q. 5. And is the work done at the laveioes these’ in 1 New : ae cen 
: York City under your supervision? A. It is. Se sone 
Q. 6. And how long has that been the case? A. Since the. = aoe rece See ses 
| beginning of the Company, in the spring of 1%}. %2 eri. ae Ee Eas po ieee eo 7 
e Q. 7. Am I correct in assuming that all of the preparatory 274. Mk oem ee ee Ee 
work on the American Record Company's sound recordsis <= +." Beett ee a a 
| done in the New York laboratory, and that the matrices © 0) 972 2D i 
| produced there are then forwarded to the pressmg ~~ “srt 7 pate =e :'5 | 
plant at Springtield, where the final step of the process, ie, ©. ° >> 24.3. | 
pressing the ultimate sound record ina suitable material i 1s nae SOE = 5A3 SNR Soe, = 
= performed ? , | re aS Pi ere a 
A. Youate.- — ~ < set A) es err oa 
Q. 8. Ptaaae now state in detail the American Record ca SS ae ; : 
Company's process of making the commercial sound reeords of _ —m ; Sees - E eett - 
trade, commencing with the first step of recording a musical. 276. - : ae aaa ha. | 
S or other selection in a suitable tablet ? ee zo, ery 3 i 


A. We prepare a tablet or flat dise of waxlike material, whist 33 ; 
is placed on a suitable turntable, and a zigzag sonnd reeord is” — » “5-524 te Se 








2 rh = jee —— 
made by well known means. This soand record is then prepared ~ 2 £8 73 ieeeee 
in such a manner as to make the surface electro-conductive by. .¢ S ESAT EBS 
“s treating it with plaumbago or graphite, and when so treated if ~~~ Ei teed an to Le 
o is placed in a bath of copper sulphide; an electrotype or = SSR asa 
shell, which we call the original sbeli, is formed on the sur- = © =: Sap ieese st S 
: face. This original shell is then separated from the wax tab-- Tore ee BA ee A 
ss 4 * . a ST: at Pe 
let and the surface treated in such a manner that another 276 2 * ~~ Sag eee 
0 eS ences f 
deposit of copper can be made on the surface, and the two-sep- ot eae es I 2 ' 
fpen+t arated after the deposit has attained a sufficient thickuess. ~~. = <S2° "goes" ~ } | 
. . : 1 = * 7 2 e = ? ea in a ee * : - | 
~ This second shell we call the “ mother,” aud it is a coprin . . .~ 2:03 SSSP EQ 
copper of the wax record. We then treat this “ mother” ia ~~~ | 
the same manner as we treat the original copper shell and = = 
‘ make a deposit on the surface of this “ mother,”.and when ~~ ==: | 
iz suparated from the “‘ mother,” it is a copy of the original cop- 99 | 
per shell. This second copper shell is then backed up bya ~ = +>. 
~ > copper dise of suitable paeasess eat oe surtege nieheied. and aa | 
% eg | 
¥ > —s Ss aes ea be ee ee ae Ae SD 
3 - : Sp eS eee ea ae Fae i” St 
sic lar 8+ ESR Re Ea SC Rarisoase. 
a. a En SRY Se oie pate beh aiees 3 ER = 
BS Se TER Se nD he RR ee el ee ee tt alee ea | SS a? 
S——————— —— ES SS a eS ae — = + ie 
‘ 
ee 
4 igh VE 
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sent to our factory at Springfield, where it is used for pressing 
the commercial records in plastic material. 
= Q. 9. It has been asserted in this record that the process 
of the Americau Record Company involves the cutting of a 
sound record in a waxlike material, making the surface of this 
~.- material electrically conductive, and depositing the electro 
plate thereon, then removing this electro plate and pressing 
the same into a suitable material to form the commercial | 
sound record. Are you sufficiently familiar with the subject 
278 under discussion to say whether or not this is a practical and 
| -commercial process for obtaining the commercial sound 
: recorils of trade ? 
A. I do not consider that process complete, in that it omits 
a step which we have found to be essential to making a com- 
mercial success of this kind of record. We have found that 
the matrices in use in the pressing plant are liable to damage, 
so that the number of pressings which we can obtain from a 
matrix varies from ten to five hundred, depending on the usaye | 
whica it receives at the hunds of the workmen. If the matrix = <a 
279 is damaged-after comparatively few pressings have been ob- | 
tained, say ten, it is necessary to re-cut or re-engrave that | 
record, employing the services of the artist again before any 
— more records of that particular title cau be obtained. This is 
Sm ) . not only expensive, as it involves the cost of the talent, but 
a. many times is impossible, if the artist is not in the veighbor- & | 
©. hood; or his services cannot be readily obtained. It is em- , 
ve ~ > barrassing if this damage happens to a matrix for which there 
Pies thyme fe 2 - is a large demand for the records, as the manufacturer is not 
ie PS ~~ able to fill the demand oftentimes, owing to the impossibility | : 
Stes) 43> 280 of getting the services of the artist. He may be away 
Rta ee ae traveling with a theatrical company, as is often the case. We |: 
tes = > pave found that the original cutting usually serves for only 
<%=. ane original copper shell, and it is not available for use in 
ch Ap eae) be making subsequent copper shells. - 
Pete tgs | Q,10-Statewhy. - a ; 
8p So. On account of the damage sustained to the surface of 
- “the wax iu removing the copper shell therefrom, as the wax , 
‘has a tendeney to adhere to the copper. 3 
. .°+Q,11. Please state brietly just why these objections «to the 
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| ord Company's process which you have detailed ?*= = >. ce HES per SR 
; A. Our process involves the making of - what- we Soul”: ws igs ae = : 
| : “mothers,” and from these we make the copper shells. which:’~ Seas S45 
| ~ are used from matrices. -These “ mothers,” as well asthe ~ ee pao 
original shells, are kept for _ pur gear os  makiag, duplicate! ra SPY are 
a matrices. Sette EA Rg EE ah eS 
: Q. 12. How much of a matter is it to prepaze these ‘dupli-’ 3 $ = >S See Ee 
: cate matrices,—a matter of any considerable expense ovinvan- SE A pert oe 
; tet BPRS SP Se as BE Fees 
- . It involves little expense or inconvenience, the: ‘process - 2 z Reema cord re 
Zi sie very simple. Soe RR LARAIN IS re ats fe ie tei ase 
Q. 13. That is to say, the process you hate. previously de-. Br a eae 
; ‘scribed in convection with the er usec] by the defendant LE 52 Foe. 35% 
4 CoRR, Si Pes he ee = eae 
= Q. 14. Take the two processes of duplication Dantioued § in: on Tene he ees 
= this deposition, and tell me which of these, in your opinion, is-: SSeS 
= best calculated to conduce to the commercial success of the: _ we Se rs a 
Y talking machine art,so far as it ¢ concerns the production of; 283 ae 
= = commercial sound records ? fs 2 Ret: 
= ve Objected to as incompetent, afd: the foeas of - ie” Be: 23 
"3 question as uot warranted in assuming that - the two's: 
ee things are differeut processes. PES vis eS 
i -9 A. I believe the process which involves ‘the’ waking and. ; 
. preserving of a copper “mother” in the process described . ates 
- aan above, is the better adapted for the manufacture of commrer--° ~ 
cial sound records, with the conditions prevailing in the: * 
: market today. Ho tig BE ers Sage 
CROSS-EXAMINATION : ‘ E 3 2 = x ‘ ee “= 
e =~ :  x-Q. 15. Will you. ibape state , briefly how the first electro-: 
i = plated shell is treated, so as to enable it to receive the ese xt 
deposit that you have termed the “mother”? - oe 28 
: ed A. I consider that ove of our trade secrets, “one which a 
: Ser invelved some axpense, and I prefer: pot to, answer : the. = 
| tion. = Shs. ay AG = 
éz x-Q. 16. Have you ever iecmeied = seking the-fiest elec eo 
. troplated shell, aud sera therefrom a wax impression , 
: Spas ese 2 we 
f fs; PR ie iin For Ag a Peart ge aes eg 
fn ty - - ne Bees gene ED Sri eg Pe Se Le ar 
. Se mee et em SS * a cae eee ae eg eS re 
| = ees aries a) 2S Ra eS i ea . 
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States Patent Office, being appointed a fourth assistant 
examiner jn ISS! and serving as an assistant examiner in 
the several grades of fourth assistant, third assistant, second 
assistant and frst assistant examiner until 1891, when I was 
appointed a principal examiner. I served as principal 
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ip i Aged Et a ' . ~ «Pel 
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- ee ae) : : 
“4 aan. VG. } 
ag tity : ; . _: ij 
ga Tyee Pa ‘ £ { 
—_ ll r : ‘ j ¢ ‘ i 
Near : J 
(ak. Bn 3 i2 Arthur .. Greeley. | 
mg a PA te i 
ipttida sal Bee er TR Sy ek 8 tt aaa eae Se , 
fa" i] t 
it a ee . *. " 
FAN BE ee counterpart, and then treating that wax counterpart in the 
ae ae ee 58 , | 
hav Pee seed same manuer as you have treated the original record, to ob- 
Tt en tain therefrom stamping matrices ? 
beta, A. Only experimentally. 
ee 1 x-Q. 17. Am I correct in understanding that in carrying 4 
El out defendant's process, you employed three different electro ; 
BY bein gg b plates, viz., the shell obtained from the origina! wax tablet, 
wheat second, the “mother” obtained therefrom, and third, the . 
‘ es stamping matrix obtained from the “ mother” ? 
Feat ia | ; 
Eng eS 286 A. Yes. 
ee ReR a x-Q. 18. Can the first nimed electro plate be employed for 
Beas =. . . ‘ . sf tia 
| stamping commercial sound records iu plastic material ? 
La hae. es : ; SAT. 
eave meee A. Yes, when properly backed up. 
lige a Signature and certificate waived. 
ah 5 
| i 4 
1 ‘oe i” +, il ‘ 
34 otitis 
1 ae “a New York, August 9, 1905. 
4 Met pursuant to agreement. 
287 
‘Present, couusel as before. 
ArTaUR P. GREELEY, a witness ealled ou behalf of defend- 
ant, having been duly swoun, in answer to interrozatories pro- . 
pounded to him by Mr. Fdivouds, deposes and says as ‘| 
follows :— ; 
1 Q. What is your name, age, residence and cecupation ? i 
A. Arthur P. Greeley ; 42 years of age; resident of Wash- i] 
ington, D. C.; am a solicitor of patents and mechanical expert. : 
i - * j * ! 
288 2Q. You may state what experience you have bad in the 
consideration of Letters Patent aud mechanical structures 
generally, aud in particular what you have had to do with the 
art of talking-machines and supplies therefor and processes i 4 
used in connection therewith. Fone * ap 
A. I was for about sixteen years connected with the United “ 
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same is marked “ Defendant’s Exhibit Jones Pateut No. 
eT 763,564 ”. 
Box : wee | Defendant’s counsel also offers in evidence copies of @ 
Bt S the following Letters Patent of Great Britain :— 
Patent No. 1644 of 1878, and the same is marked 
* Defendant’s Exhibit Edison British Patent No. 1644 ”. 
Patent No. 15,232 of 1SS7, aud the same is marked 
“ Defendant’s Exhibit Berliner British Patent No. 
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ee 15,232”. 

3 ; 470 Patent No. 16,542 of 1887, and the same is marke 
Sg * Tefendant’s Eshibit Anders British Patent No. 

eK 16;342”. 

= 


Patent No. 12,593 of 1888, and the same is mark+d 
* Defendaut’s Exhibit Gouraud British Patent No. 

















; “3 . 12,593 ”. 

4, Fe : : Patent No. 1058 of 1889, and the same is marked 

— oe : “ Defendant’s Exhibit Adams-Randall British Patent 

i Sy Se No. 1058 ”. 

re = —- i$ 7 Patent No. 15,206 of 1891, aud the same is marked : 
tS ES oe ee 47) “ Defendant’s Exhibit Gouraud British Patent No. 

~ 8 U4 Pee, 15,206" | 

bess oe | Patent N ‘oO. 1478 of 1894, and the same is marked | 

.". EE LS art “ Defendant's Fxhibit Youne British Patant No 1478 ” | 

——_ | It is hereby stipulated and agreed that “ Defendant's Ex- orti- 
ite . ~ -.°. hibit Berliner Franklin Institute Lecture” was published by »pli- ty 

pa the Frankliu Institute at Philadelpbia, Pa., in December, 1895, ne is - 
ison and formal proof on this point is hereby waived. Con- 

Ss : 3 . . : = Defendant's counsel offers in evidence copy of patent No. | 

- es Es 548,628, granted October 29, 1895, and the same is marked . op 


Pp ace ~Gampininante Exhibit Berliner Patent No. 548,623”. tiff, ia 
having been duly sworn, in answer to interrogatories pro- 


! 
pounded to him by Bi, Edmonds, deposes and says as ! | 
| | 
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follows : 
Q.1. What is your name, resideuce an 1 wceupation ? 
A. My name is Lonis Edward Levy; my office is 1221 
Spring Garden Street, Philadelphia ; my profession is that of 
photo-chemist. 3 
Q. 2. Please state what your experieuce has been in the 
_ practice of your profession and what, if any, familiarity you 
hare had with the art of electrotyping. You may also state in 
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a 
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w 
— : Cc 
: 75 = = cs oe re | 
this answer what, re any, experience you 5 hee Lad. with respect = 5 ne FPR tae 
to the talking machine art and processes. used: in connection” = os Pees ae l 
therewith. . = " £ arian bee he i 
| : A. My experieuce in the technology at setae ping datée - 7 Re hte “ i 
aad back to 1875 practically ; anil theoretically, before that. In. Se dis ot SES Oe. ; 
that year I develope] a process of photo-electrotypic. “repro-~- - ag tS 5c 
| duction, the patent for which was applied for in 1874 and was 5 a7, Woe Or eee 
issued on January 26, 1875, under the name of the Levy-type.. — is a gene ee ene 
This was a process of photographie reproduction dependent peel. (ep | 
* : upon the original being reproduced through electrotype. -I [T4 7. (tes o> | 
| developed thut business and established a considerable Tier eR 
| plaut for its exploitation. I worked it until 1878, after GEES 2% : 
. which I had my electrotyping done by other -electro- — ate eae ee ke u | 
typers, obtaining my photo-engravings by stereotypy. fe SPL dee S ae = i 
Subsequent to that, I had coustant occasion for accurate re- : “ss pe ite : 


- productions, or accurate duplisates, of photo-engraved plates, 
and was constautly called upon to do what I could to raise the 
quality of the work produced. In the electrotype plant where 
my work is done, in 1581, I began the work of reproduciag 
half-tone engravings by photography, and the necessity of a £73- = 
very high degree of exactitade in the electrotype duplicates of ~ >> 
these half-tone engravings concentrated my attention stilt 
further upon the problem of inersasing the quality of the ele¢- - 
trotypes. I heve been actively conuected with the Fraukliu 
Institute, of Philadelphia, for mauy years, and, from 1836 on, 
was consultins member of the Committee ou Sciences and the - 
Arts in the specialty—in the hue, rnther—of graphic tech- 
nology. Since 185 I have beeu a member of the Committee 
of Sciences and the Arts; was Chairman in 1901; and have +" 
been Chairman of numerous sub-committees, having charge of 476° ~ 
investigatious in this field. : 

Q. 3. That is graphie technology ? 

A. Graphic technology generally. For some years past, I 
have been a lecturer. I lectured at the Frauklia Institute:on 
the subject af the technographic arts. I micht state, in this. 
connection, that 1 was consulted tm various capacities in con-. 
nection with the subject of electrotyping. by Mr. Emil 
Berliner, of Washington, frou: 1886 on—or 1887 (I can- 
not certainly recollect); from that time on. “In 1899, 
as Chairman of Se Sab-Committes me the Senabhin: Lustitate, 
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12002 | Louis E. Levy. | | 
a . or 
a a ae ce I had charge of the investigation into the technology i 
= ae ’ of the graphophone Grand, as invented by Mr. Macdonald, and 
‘3 | <3. a 7 : had oceasion thus to make a very searching investigation of & , 
os - the whole subject. ; 
| 


Q. 4. Will you kindly give, out of your experience and ob- 
servation in the electrotyping art, a brief resume of the prac- ' 
tice aud processes common in that art down to, say, 1896? 

A. The techuology of the art of electrotypiug has been well 
known and very thoroughly published siuce about the early 
40's. There are two works on the subject which remain to 
this day as basic guides to the general technology, one by 
Smee and one by Rosseleur. In 1874, wheu my practical con- 
nection with the art commenced, the wethods employed were 
2's 7 those clearly outlined in those works. There was theu in use 
eS as the bedding into which the objects to be reproduced were 
th Ge : ~ monlded a mixture of bees wax with various additions, such 
VE ; as stearine, paratiiue, whiting, graphite aud other substances, 
he ) the moulding material being prepared by each electrotyper 
| after the modifications determined by lis own experience and 
eo 479 practice. Each of these moditications had certain advautages 
DM. pe eae and certain disadvantages, but they served the general pur- 
fat; Tone ee ee pose of the time, which was, iu the main, the duplication of 

3 woud engravings. With the development of the photo-engrav- 
aoe Ta 3 ing arts, which began at about that time, the demand for in- 
a ‘ereased facility of production and, at the same time, of 4% 
ia a higher quality of results steadily increased, aud, by 
So Meh ue i the middle of the ‘8U’s, considerable ulvance bad 
S ' been effected in both directions. At that period the 

invention of the photo-engraved half-tone plate still further 
48U widened the demand for electrotype duplicates, und, at the 
same time, gave increased emphasis to the existing demand 
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for higher quality. The latter demand was gradually met by 
varivus operators, each :aore or less upon lines of his own 
_...” devising, so that, by the time another decade hud passeil, 
. .. around the middle ‘90's, it was possible to reproduce these 
_ extremely fine and exact enzraviugs with a high degree of prac- 
a tical quality. Since then the art Las been still further refined 
through the greater accuracy in the mechanical appliances for 
_. the prodaction of the moulds, greater care in the preparation 
- of the material for the moulds and through higher technical 
ete aie — eer = easel See = - ee 
-— 
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~ ce ee et eee Mae sa sua FES Fee Se eas ton RG 
aE Lonis E Levy. 2 300s, ete SSeS 
~ — -- resist 
- Pini a A 481 - Pee eae os 
proficiency generally. The essential change that came about - —: 3 oS Ng een as i 3 
in the early "90's in the production of moulds for-electrotyping- <> ~ ares fee rea 
= was the admixture of ozokerite, or mineral wax, into the ma- 23g ; eee Pal” yi 
| terial for the mould, and, in many cases, the entire replace- 0 © = 8s $ $F: a 
- ment of bees’ wax by this other material. Another important . | — Thea x Sate r 
development at this stage, primarily owing to the demands for’ ~:~ > 3 “Win Rs } 
exact reproduction of half-tones, was the carefn! pnrification ' Ste & Ss -- 
of the wax from all gritty substances, and the obtaiument of 2 : Ses A aa Paces Fs 
very even surface upon which to make the impression. Still Se oa ee ee, 
another modification at this stage was the refinement of the 482 Seats Rie <8 f 
moulding material by determining with exactitude the quantity Pia too. PETS S ; 


of graphite or other amorphous matenal in addition to the 
wax, to produce such compound as was most thoroughly 
adapted for the purpose. | 

Q. 5. Now please state as briefly as possible the several 

stages in the process of electrotyping as practiced tm and prior 

to the year 1896. 2 

A. The moulding material commonly consisted of wax—bees’ . 
wax—and graphite. This was flowed into a pan in its melted 
state, the pan being leveled and the wax compound allowed to 483 
cool. Upon this the engraving or other object to be repre- 


we | 
ee ae 


duced was Jail fuce down, and then subjected to pressure ie 
under « toggle press, if the form was not very large, or under 


a hydraulic press, if the form was large. After being thusim- __ + 
pressed, the pan with the form impressed upon it was with- 
drawn from the press and the form withdrawn by being ver- 





rr ! eS as Sas 
tically lifted from it. This wax was then covered with a quan- 2h ik ba See 
tity of powdered graphite, just thrown over it by hand in some Sean Seek Beas | 
; ere = me of BER She Set 
cases, and in some cases applied in a so called blackleading 2 ThE Saat [ 
machine, the effect in either case being to brush the plumbago 484 2 it eae eta 
from the surface and to bring that which adhered to tbe sur- on SB Ree ee t | 
face into a polished condition. The purpose of this black- “ = | its See | . ' 
leading was to make the mould. electrically conductive. In ee SSS Tir 
this condition th ld was | in a bath of ‘sul- o* SSR eee 
is condition the mould was hung in a bath of copper’su ) TEE AES 
phate solution, placing in front of it a plate of copper con- see EsT j 
necting the copper with the positive pole of a galvanic — et Bad. 4 ae Z i 
battery and conuecting the monld with the negative pole “ge Fee 
° ° ee ‘se ~, . Se a = a soy ees . ; 
of a galvanic battery. Under the influence of che elec- Me a ee . 
tric current, a deposit of copper was made upon the surface ©... = S40 Sve 
ler Se ere ; 
of the mould, and when this deposit had attained a sufficient - ~ ~~ Se 5S 
“. =o! ae “sales 3.22 PE tage SS aS 
- “ rs, . 7 ty Goes : — -. : “to. % “ee a ~ S aune bikes 
og PS SE a 2 he “Ege eee | 
a “a Pe Fe TE al ee Et DB ee 
a7 yet ES 6 tits TP ee eee MK, TSS 
i= ; tt 5 ere tS 28 I~ ee crises: t.- 
n ade 5 ao he Se zt. ws ARS pW aes fe 
- « = hd ee ee . St Ay oe wee 
; =~ Se, te SB FPe a 4D 4 ot tes ON eid Sarr mane tg 
SL Te t 75 nee . ee — ‘ 
. ~ > 
‘ 
a 
4 ene! f 
ve j — 
: “ . ae a : 
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48h ; 
~ thickness, the mould was taken from the bath, the electro-de- 
posited shell was lifted from the mould and then strengthened 7 
by adding a thickness of Jeadl or stereotype metal upon the o 
back, the lead being flowed on in a melted eoudition. The = {= 
stiffened electrotype shell was then shaved on the back to a 
proper thickness and any inequalities of level which bad come | 
about by reason of melted metal on the back were Lammered wld 
out from behind. After this haiumeriugy suid leveling process, 
the plate was again shaved tu the thickness finally required 
486 for being monnted upon « base for nitimate use in the press. | , 
Q. 6. Are you familiar with the process used in and prior 
to 1896 in the Hydrographic and Geolozieal Survey offices at | 
Washington iu the duplication of maps, and, if so, please state 
that briefly ? : 
A. I have some knowledge of the work done there aud am | 
aware of the fact that the maps engraved by hand upou copper 
plates were then aud for some time previously duplicated by | je 
; | 


TH dee =" 


 * 


ie 


electrotypes made directly from the surface of the engraved i 
copper plates and reduplicated from these matrices by a like 

487 method of direct electrotypic reproduction. 
). 7. Were von familiar with the development of the vram- | 
ophoue by Mr. Berliner? | 

A. Yes; I was fairly cognizant of the werk as it went 


. along. : | 

Q.8 Were youin close touch during that time with Mr. => | ‘Al 

Berliner himself ? r 
A. Yes. 
~~ «Q. 9. Did it ever come to your attention that, in addition | 
to the process of chemically etching a zigzag record groove in 
483 a ziuc plate, Mr. Berliner also demonstrated the feasibility of E 
- eutting or engraving such a record grouve in 4 resisting ma- 
terial ? . 

A. Yes. IT was aware as far back as 1886 or ‘7 that Mr. ia 
Berliner had produced records in a flat plate of lead. My 
“knowledge of the matter was derived from discussions of the 

. subject with him, and in the course of his consultations with ! 
~~ ame as to the best methods of producing the depressions chem- i 


— : = ~ 


Answer objected to as hearsay. ~ 
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35 : Cos gate 1p aang pie I raee ae aa 
Louis E. Levy. : i a 7. = 123." eke ae eet: a ant 3 
; ri Sage Be Se 
ees La no = ee x 5 
+ ~ me ee on eee 
Q. 10. What: wus the form cf the record cnt or cincaead da the: = 2 (Fe 23 ie | 3 
SS See ree 
material as referred to by Mr. Berliner—that is to say, was if ~~ -2-3) $e é 
=. zZ = a v 





“ 2 vertically undulating or laterally undulating, and, therefore, of - S58 Ze 











the character known as zigzag ? eS aed Oa EES 22 cape 
A. It was laterally undulating on a fla, ona disk. Es ee er Sh ae 
- oS SS 35 Be FR ee, “Ate 
Same objection. : Shins t= Bee tes ar oe See 
- at se PROF 
w | Sy i: 3 Sve eS Sate ; 
Q. 11. Are you able to say to what extent prior to, say NSF TR 
1896, it was understood and appreciated either by you or by 4900 © 0-02 pip te 
others with whom you came iv contact that a sound record ah ag ee 
groove of the zigzag or laterally undulating type. and of ws gt TST: ee 
uniform depth could be cut or engraved direct in a re- et ae = ~ 
~ — sisting material rather than first traced upon a metal plate and Senet Bee oC eee ; 
then etched ? EOS ADE Ree a5 
A. The idea of cutting a zigzag groove of uniform’. = “> #- 713 
depth in a resistant material was a familiar one to = 9 ~*~ 2ina 
all those who were technically conversant with the ©: ~~. °. s24 
ay = subject. It_ appeared preferable to avoid’ a resistant a 4 ge ee wntea 
material of any kind becanse any wmaterial ~ that 491 - ae Pe Pee a 
offered resistance would inevitably atiect the amplitude of the ~~ * ~ in See Es a 
vibration, reducing it in a degree that increased with the mag- ©. °-5y 0, “08 8S 58% 
: nitude of the vibration by reason of the fact that the stylus,in = = > 7-4 « 2 ts 
"y moving sideways, would be deflected by the spiral movements ~~ 6 = res 
* of the disc and so fail to record the full amplitude. In the ir 5A grew at oid 
case of the vertical movement the resistance is ove of quautity © © 6. Si eee a 
to begin with, which is as the square of the depth, and isalso 9 0 * = =~ se oF 
further increased by the compression of the muterialto greater © 9 0 “3-23 =. ae 
density. In the case of the lateral movement the stylus, when te SS eee Se a 
in the position normal to the line of the spiral, has to over- 492 | = - eer : Fe os | 
w come a given resistance. As it is defected to the right or left Ss 
from that normal position, the resistance of the material. in- ry 
creases with the amplitude, through both elements which apply 
= in the case of the vertical indentation, namely, the lessened - 
; course of the stylns as if moves sideways und the tendency to ry 
pack or condense the material as it presses it sideways, the 7 | 
—“ ., result being that a maximum amplitude eut in a resisting TR 
a terial is appreciably less than the same amplitude cut in a non- - 
resistiug material, “f 
Xe Q. 12. I call your atteution to defendant's exhibit: “Berliner” ee 
SS Soe ae ie ee aad ret ESE Spent a “‘2-. 
‘ ne oe TITHE Teen ay 3 
T 
Leah ,; 
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Franklin Institute lecture, December, 1595, and, iv particular, 
to a process of direct duplication of yramopblone records, as 
stated on page 15 (handing pamphlet to witness). Will you 
please state what, if anything, you know concerning the use 
of FG process of duplicating gramophone records ? 

A. (After reading pamphlet) There are various ways that 
have been well known prior to 1896 of preparing a 
zinc plate for direct electrolytic reproduction. This 
metbod of depositing brass is one which L cousider, from my 
experience, to be less adapted for daily prvwtical work than 
others which were then known. The ziuce plate could be cov- 
ered with copper by a process well known, namely, the copper- 
cyanide process, aud the reproduction then proceeded with. I 
am not aware that the covering with brass offers any ailvantuyes 
but am aware that that and other methods Lave loug beeu in 
vogue. 

Q. 135. It appears in this record that in the Berlinet lalora- 
tory or factory at Washington this process, as stated in the 
article before you aud involving the deposition of electrolytic 
brass, was used and that this process was followed by whut 
Mr. Berliner termed “a simple method which consisted iu cov- 
erlug the zine record with a very delicate layer of electrolytic 
copper” upon which the copper shell, subsequently used for 
pressing, was electro-deposited. Have you any knowledge of 
the practice of this process by Mr. Berliner at his Washingtou 
laboratory prior to 1596 ? 

A. I saw it in process. 

— Q.14. And are you familiar with the gramophone records, 
such as the exhibits, Berliner records Nos. 2 aud 3, which I 
now show you ? 

_A. Yes; I remember them verv well, 

.Q. 15. It has been testified in this case that the etching 
process of forming the original record and procuction of copies 
thereof by electrolysis was defective for the reason, amoug 
other things, that the etching action of the acid left 
the surface of the groove in a roughly pebbled condition, 
and that because of this a Slunt smocthiug point or style had 
to be run throngh the groove. Have you uny knowledge 


* bearing upon the process used by Mr. Berliner and the com- 
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i rh ne Sew eS Ne IO EA RCE ARTI le eee 
ce em Eig Sh EFL ET RC as RR A ER ree I ES BL : 
| Mig Eas a ee EY, SE Ss ae en eas Pre Sse eee ae a 
- * Seg re ce ee 
| Louis E. Levy. te 2d eS Ss 
| mercial results of that process “eating. you to ee with PES fy Rapes se 
| | this finding ? sara ores Peer ote ia , 
~ | yg A. My knowledge of the process of aiiaoe: in zie con eg oe ot Peek ! 
| vinces me that there is essentially no need whatever foray” S arth fe peters jae 
polishing of the etched surface. Where a surface etched by * ~~ ss ae ies 
the acid is at all lacking in a mirrorlike smoothness, ttis ne. ~~ LPS AS 
| to impurities of the zine used for etching. Where the -zine— ap en x 375 * Ses 
contains, as it is apt to contain, a percentage of leadorearbon, <= 2 SS | 
$ a certain microscopic roughness of surface results from the © 9 © - .-s3S £55 
etching, but where the zine is chemically pure a perfectly 498 ~~ "ts Se 
smooth sarface is obtained in the etching process. — - Ds ads Cat 
Q. 16. Have you made any examination of one of the ex- . oe al ? =Sr5 | 
hibit Berliner records before you, with a view to determining © SE | 
2 whether the record grooves of those records aré or are not. pe Ege SE 
pertectly smooth ? If so,just what haye you done? . — nner et Ty Bs SS 
A. I have examined the record which I have here, ‘exhibit JF egrets Meee f i 
Berliner Record No. 2, microscopically, and I found that the me pa See ; 
surface of the depression is smooth. I bave taken pains to (=) 9° > S23 SES So. ka | 
make a reeord of my observation in the form of microscopic. © =2)-* se he It | 
es photographs. I cut the record from behind  ulmost.- 199: or i P eae ao | 
through and then broke the disk in two, so as to obtain fo ; gee Sse ene 
the edge of the line in an absolntely nascent condition, .. = * = oe ET Ss. 
\ that is to say, free” from the effects of any tooling = ~~ 2” EPPS =i x. 
‘%. to smooth it. This edge or suction [ examined under the ~~ ae: oh tee eS 
. microscupe, and nade a record of the examination by photo- mS aes. Eos 
r" graphing the image us magnified to 60 diameters. I lere pro- oe oe Tah eS 
: duce the negatives and the prints, one of them, which I mark 9 - > eet a Se 
No. 1, is produced by letting the light fall sligitly from the eae ae ar | 
left in order to show the lefthand side of the depression as’. -- 2e Ps: oS 
7 free as possible from the effect of diffraction, which is mevi- 000 = fer et Gg 
‘Whe table in the passage of light across a sharp edge. The other. ~~ ..- Da eer on 
photograph, which I mark No. 2, has been lighted in such a ~~ = -2l*- sete he 3 
way that the rays of light do not fall upon the edge of the a 3 See 
3 section, and is, therefare, dark at its contour and clear of all ~ iets saat | 
diffraction. The magnified image of the eross ‘section proves © 7 es 1 eee pt stor- 
that the depressions are perfectly smooth. S Spr ee: oe eet wed mag ty be Be | 
+ " Pa ant & oom 8 ee s4gccy? ie Ta 
: Defendant’ s counsel offers in este the negatives ~ eee 
produced by the wituess _ same are. marked. Defend : ext 
: . eo oe 77% oe, : ae “tpt eee 
- Be ener ieee Ate oe 
| = Le eS SE oe 
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- ~ Son 5S =z “ 
ony i = py Lehes & “3 in Ae ' _ Defendant’s counsel also offers in evidence the boa - 
He Bee Sy 7 m _ photographic priuts produced by the witness, and these 
: SeMyes te - ~ + are marked Defendaut’s Exhibit Levy Print No, 1 and 
Se Bagh eyes Defendant's Exhibit Levy Print No. 2, respectively. 
> ae nS fee , 4 
~ Egote : ae ae Q. 17. Are you familiar in a general way with Jones Patent 
pee wt ©. £7 No. 688,739 here in suit ? | | 
ES ety #3 Poet 3 ~~ $02 A. Yes, Iam familiar with it. 
— ee ae : - Q. 18. In the specification of this patent a comparison 1s | 
ae TRS poe ee drawn between the vertical cutting method and the laterally 
5 PRP Se CO | oeutting method, with respect to the resistance offered 
3s : - to the style, such resistance, it is said, being greater in tlie | | 
og fos - ; vertically cutting method than in the laterally cutting method. : 
= — > ne The pxteutee then continues “On account of this difference * , he 
—-—. oD ae : in principle I um enabled to obtain more accurate and, there- ) } 
> | ae Re Sn aes & fore, better, records of the original sounds.” Please say ; 
~ bing Mbecibes AE rine SSS whether vr not the discovery of this so-called “ difference in ’ <9 | 
j= eee > =. §03 principle” was new with Jones in 1896 or whether it was 
iS Fe egy py ml 3. Enown aud appreciated prior to that time. 
ae A anette ~~ 2 | A. It was not new to any of those who were conversant 
Tae ie esses | > with the arf; that is, uot new to those who were conversant 
Bap | &s = few 5 3 é Rg _ with the technology of this art ; it was then well kuown. : 
= a Sie ee ees Et ~ Q.19. Do you include yourself amoug those who were gh. 
BPP Re Yo ss Tp oe conversant with the technology of the art prior to 1896? | 
ie s a Fart ae fi “= Q, 20. And Mr. Berliner ? 
jie Meat wo ae ee Oe eos A. I should naturally include him. | 
1 ee Rss 3 aes = = +t 04 Q. 21. I call your attention to the Jones specification and | 
‘pM ile css. > = «= - particularly to the portion between lines 77 and 100 of puge 
‘i | - 1, and ask you to state if anything is set forth at that point 
sof. the specification which involved any departure from well a 
é known practice and procedure in the art of electrotyping ? 
', .- A. (After reading specification) I would state that the 
- erdinary process of covering with an electric-conducting metal | 
is indicated here as commonly employed. The substitute : 
* method referred to, of nitrate of silver, is inapplicable und 
~ -~$mpracticable in this case. There is uvothing new here set 
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off in the same way as itis brushed off in all the practice of _ — 


’ ities unaffected. The farther stutement to the effect that‘ when .- 


. . ence lies i in the “Ss aor te his rs sa¢ pee fortes cod its = 





forth, all these procedures having Beek in 79K vend for «Jong Sa ee ES é 


rg Ss 
<p Bal oS a 


time previously well known im the art. - 2 = : Sak Se re 
Q. 22. Enext call your attention to he Sete “sf ‘hes: Serie at, 
specification commencing at line 36 of page. 2, and-ask yon to oor ty ae wae 
state, from your knowledge of the art, whether “you: egtee- oe Senate 
disagree with what is hak set forth ? fy Rie are er Sy: # a sree gS 
A. The statement that this process is impracticable and = es 
unsneeessful has no foundation. The reasons given, namely, > Serene Wao 
“when the conducting material (as plumbago) is -depos- ae s 
‘ited upon the vertical irregularities that. are the very 506 bee ENE Otis: 
essence of this kind of record, it forms a covering - = 
that resembles on a minute scale a light) fall of snow over 
a landscape "—that is trne; but this covering is brushed - 


electrotyping, cnly an extremely thin film of the materialre-- 9° > 
maining on the surface of the wax. This brushing of the | a: Zr maa! 
plumbago from the surface of the wax after it has been applied 7 >. are. 
thereon is an inevitable procedure in the preparation of the ° 
mould and does not leave anything more than the extremely — — 
tevuous film above referred to. If anything more thau such 507 3 
film is left on the plate—on the mould—it is only through tha~ 8 
plumbago or the mould surface being moist, and is a proce- ae 
dure which no skilled workman would be guilty of. - The-- 
statement that “the sharp coutours of the vertical iregularhs 32. 
ties are rounded (the more delicate and snimute ieee "> a : 
larities being filled in and completely obliterated) with-a- 
resultant mutilation of the record” appears to me. _ oe 
very far fetched. In the first place, in any proper sense. -.-". 
of the word . 2 BSED 5 there ure DO sharp. eontours of thas 


i iad: at A ‘ 


or less. In the akeaud place, theddes of the more delieiie and ~ 
minute irregularities being filled in and completely obliterated. ss 
is conceivable only on the assumption that the work-has been« =) 37,533" 
botched. A skilled hand would leave the most minute irregular- 483 eee: 


the electro-plate die is pressed. into the surface to be stamped -: aot. 
any inequality in the material being stamped would cause suse 5 = - 
unequal impressions to be made, some deeper thanothers, - 

which is fatal to the stot of a record, whoke .very exist: 2 
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irregularities ” assumes a condition of the surface to be 
stamped which, in any reasonably skilled practice, is always 
avoided, and which, in the practice of every first-class electro- 
type establishment is always avoided. The further statement 
regarding “the presence (between the die and the material 
being stamped) of minute particles of dust or other foreign 
matter or even of particles of air (air bubbles) would to that 
extent still further distort and disfigure the impressions 
stamped by an already inaccurate die” also assumes condi- 
tious that have long ago been avuided, and which have not 
come up in practice within twenty years. The further statement 
that “‘ whereas in the laterally undulated records uny vertical 
deformation (whether due to the causes just pointed out or to 
any other cause) does not in the slizhtest degree affect 
the aceuracy of the record ” 1s inaccurate in the sense that the 
surface to be stamped, if it contains the inequality of material, 
the particles of dust, or other foreign wiatter, &c., alluded to 


in the specifications, would be at least us obstructive to a 


51] 


good result iu the case of laterally undulating records as in 
the case of those above referred to. The statement that “the 
deposit of a filw of conducting material does not medify tie 
lateral oytline but only the vertical irregularities” is dis- 
tinctly tnaceurate. In pout of fact such film of conducting 


material is too iinute and tenuoas to modify the resistance 





offered laterally or vertically and in this respect is wholly im- 
material. The further statement that the deformations caused 
by the presence of foreign particles in the stamping or press- 
ing process are vertical and consequently do not affect a record 


‘that depends upon its lateral and not its vertical outline is 


untrue, iuasmuch as any deformation or foreign particles eu- 
countered in the stampiug proeess would be overcome with 
equal facility by the object that was to be impressed, whether 


its features—in this case, the record—had a lateral or vertical 
‘outline. In point of fact, in practice long antecedent to 1896 


the material to be impressed was carefully cleared of all for- 
eign particles and the surface upon which the impression was 
to be made was carefully Hattened to a plane. 


33 -At this point recess was taken antil 2 P. M. 
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in eT SRT ees Bony men see Se. cots ES 
Louis E. Levy. © ts ee!) - Steeee ¥ as 

be Tt BIBS BSR SE eee 
At 2 P. M., parties met pursuant to adjournment. © -- ence = STs 7 
| (oS Tot RY Bae ees 

Q. 23. In a former question I asked you concerning the ~~, 2) ¢ Sp “Sed 
matter of resistance upon a vertically undulating style and = - => == EIGES, wy. Ho 
that upon a laterally undulating style and the extent to which SS, ES ane ma = 
this was recognized and appreciated by men like Mr. Berliner ~~ >. 4 ed SAS ae 

and yourself prior to 1896. Will you please make it clear just ies Seat oe z Taco 
to what extent this condition was appreciated and what, if © 5 oie, | 
any, bearing the matter had npon the adoption by Mr. Berliner Eo ae | 
of the etching method, if you know ? ) -) ee 2 3: ee ES! 
Objected to as incompetent. Se & 3d ~ RES 
A. Well, the difference of resistance to the stylus of the 5. %e S92 Ses 


vertically cutting and the lateral eutting, I think I have indi- 
cated. At all events I tried to indicate that the vertical eut- 
ting has a given amount of resistance and the lateral cuttmg 
iu wax 2 somewhat Jesser resistance—a considerably lesser 
resistauce—and that the lateral motion upon a plane throngh . 
a practically non-resistant material has practically no resist- 
auce at all, and, as regards the recognition and appreciation of 
that fact, that was well appreciated from the beginning as far 
as Teau remember. In the discussion with Mr. Berliner of the 
matter of his cutting in lead on which he was working for 
awhile, the idea of cutting through wax laterally was discussed 

and I understood at the time that that was already known or, | 
at least, that some patent or other, had already been taken 
for it—that Bell’s work had covered it, I think I adverted to 
that very thing in my report of 1899, where I looked into Bell’s 
work on the subje:t. At auy rate it was known to us ut the 
time that the idea of cutting in wax had already been. con- 
sidered. 

Q. 24. Cutting in wax how ? 

A. Laterally. The thing to do, as it appeared testa the 
beginning, was to find a material whieh had no ‘Rogietanoe at 
all. 

Q. 25. And was it regarded that this material had hese 
found ia the waxy resist which Mr. 5 ager “ee to cover 
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+ CROSS-EXAMINATION BY Mr. MAssIE : ay | 


en: -x-Q. 26. You Nee spoken at Q. 3 of “ half tones” ; this 2 | 
- refers to a kind of picture, does it not, aud has no relation to fm ee a : 
sound records ? : 




















aS Ores hs eS? A. This has relation to a ee plates of extreme fineness. 
BS ee fae epg Set x-Q. 27. Is any engraved plate of extreme finevess and is 7 
oie eS. Seo RS ~~ every such plate spoken of us a “ half tone”? 
= oe Saot ise Se A. Not every plate of extreme fineness is necessarily a half . 
~ fesse Sem =F -2. - §18 tone, but every half tone is necessarily a plate of great fiue- -_ 
ec ee ce) > ness. A half tone plate is a photo-engraved reproduction of a 
= Briere 2 a's subject, picture, design or whatever else it may be, produced 
peg . : ft oe by lives anil stipples, the stipples being produced anil lines 
> paige “ey - >. = engraved by etching into a plate. 
. ai. SQ. 28. Near the beginning of your answer to Q. 2, you , 
bE care ee aes oleae spoke of changing the process which you yourself carried out 5 
ae fe -=" . to stereotype. Please state briefly what “stereotype” ‘7 
- gear ce '¢ .- cv Taeans'? | + et 
—_ een pe es se LR A. Stercoty ping is the reproduction of a relief engraving 4 kK 
Bo SS B19 or any other subject by moaas of making from it a mould and 
~ i eter 5 = Tee casting into that mould stereotype metal. | 
OS ee F x-Q. 29. Why did you change your process from electro- : | 
= ad oe ae et _. type to stereotype ? i | 
: g0°72 as ae ot aan ~~ A. Because 1 foun it to be more expeditious. ; : 
“ee “7X aie, abs ue ; ee - —  x-Q. 30. Towards the clos3 cf the sama answer you spoke S&S ; 
as eles ets ae Res ees of removing any inequalities of level by hammering out from 
~ 6 Rack Sore a Sage t ed _ behind. Dv you refer tu inequalities upon that sarface of the | 
fa ® ee XS, ose _~ shell which was adjacent to the wax mould? ; 
: fetiw ee: pitsss lS ~ A- Yes, - The leveling ap |is requisite by reason of the 
° BP es eas Be. os 520 metal, which is iu melte! condition upea the back of the a 
eRe ss, PPike ee _ electroty pe, evoling unevenly aud thas causing slight varia- 4 ma 
: BEG en eR: . tions in the plane of the surface of the shell. 
= eal re 32 ee s st -x-Q: 31. Have you ever produced dise suund records to ty 
ed: ay eine hy the extent, at least, of obtaining a matrix and preparing the | 
= 2° sane for impressizg with suitable material, or have you ever ee eel 
e°  wpleerved such process ? : — oe 
si ~ A. Yes; Iwas going to say that I ears: done more or ‘lene Pot! it ed 
> ues the proveas with my own hands and have been present at k 
ee: ~ a re wa ea a. over my over again. at Re 
ae ee eae = nase | oF saat ine: ge EER ES a3 sors y: 4 
: ee SUS RGA Eee eis ii 
‘s say ion See ee arte eee el ts } 
} Bini appa tt ENN eee Se Aaa gt aes oe, 2 Ce ae : = § 
ne, < ee eh ay ye apie = Se bea PE tine oe Se 
i: 7 a = a Seti inaian PM — vs —_ = 
* se, alliemae | 
‘i re ‘ 
fi. - - = = a a bi 
oll ; ae / a 
het oP ae 
Sa 2 ee ee See < re Ts | Raymond R. Wile 
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See oe stay Ree OES at = 
: 7 es, bey FR Levis’ E.. Levy 
“x-Q. 32, In this process of making dive eomnd records, was php a ee 
i any leveling up ox uch or perormes ry. Eee pice. i ames naeoss ee } 
: , ene Se = eee ag ees 
i: x-Q. 33. In answer to Q. 10 (I think! T hae. diead: nuabars. =e se Tei ER ES 
| ‘ right) you spoke of persons technically conversant™ with. the =p prea rice | 
3 sabjent What do you mean by the word “ techaieslly "ane ie ae a PS ASE 
& Chtrarant with the witiect eithds hy slose stidy of its” te 5 eer ss EIR 
|: details or by actual practice. aon ee EST SS A oes Ze 
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x-Q. 34. How else would any one bb sane with: the 522 Ses 
subject—that is, not technically conversant ? “33 EE SS 





A. One might be generally conversant with the subject Ree acne ee 
without being technically conversant with it. Itoceurs tome § . .0 6 5 8-2 ate Le FT 
that amore complete definition in anawer to this question ot ae on é vou 
might be given by simply saying that one might have what i isi. . é : is any etre ; 1 
known as an academic knowledge of the mutter. -- Sree 2 ees ASE : 

x-Q. 35. You used the word. “ technieally ” in this defini- Bae eae hae = 
tion as relating to a practical working knowledge as comtra- 2. 20+ (02 “+ a*® 
distinguished from knowledge obtained aglely from literature; .. « OE SF Steet 
is that abont correct ? 3 : 528 Bs Soe ess | 

A. Yes; as distinguished from knowledge obtained solely» cd ae aes 
from literature. : Sh “Nx Geet £: 

x-Q. 36. What feature of novelty or wivastage did your a Das ee Se ee 

: iy al 


Committee observe in the Graphophbone Graud roferred to in =; - 
your direct examination ? : Be 
A. The greater Senge of line comprising any given awpli- me TS 
tude. ne 
x-Q 37. How is that an advantage ? What is the object « of 
producing the greater length of line, ete. > ai 
A.. We did not find any special ndvaiton eciietine that it 524 
enabled a slower rotation of the cylinder fora pred. rapidity i 
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= 
7 of surface speed, Ramer: . aa are Aer 
x-Q@. 38. What is the advanta ze of having & slower rotation aoe 
- for a given surface speed ? at ee FR ) 
A. We did not find any advantage paliclasiy:: “The Shan! “4 es 
‘was, however, that there was.an advantage-imit aud that the-- 3 + 
incision of the tool was made with Jess back backing—that the. i 
tool, in going around there, was less retarded. or, at least, was 2 
less bucked up—held back. That matter is all on the record. 35 rf 
— 39. Two or three answers we his: hh! of ‘empl se ‘ 
sehen pe ee as | 
- og MOE oan ae ee Pee anh ot oN eee te % 
E <t 45. ee DAB PS rene Aue ; 
¥ ee ee 
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time of your investigations of the Graphophoue Grand ? 


=_— 
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, | i 
an : va) © : 
132 Louis E. Levy. - 

Ee Se eee _ 
| aa i 

tude and, in your direct examination, you spoke of amplitude , 
of vibration in connection with the resistance of material "he ; 
being cut. Do you use the word amplitade in the same sense ; 
in both connections ? ** 

A. Yes. ~ m 

x-Q. 40. Does the amplitude of vibration have anything to = 
do with the Zength of the rec “jr groove ? a 

A. No. Tie amplitude is determined ly the movement of By 
the stylus aud the length or the rapidity of the movement of Pris 


the disk, or the cylinder, on which the record is being made. 

x-Q. 41. How did you tind the contour of the Graphophoue 
Grand record groove to compare with the contour of the sound 
records formerly known, that is, with respect to the slope, deé- 
gree of curvature &c. ? 

A. What do you meau by curvature ? 

x-Q. 42. By degree of curvature [I mean departure from the | 
normal circular outline of the evlinder ? } 
A. TI found that a record of u given amplitude was extended 
overa louver line—over a longer space. A deviation—any 
given deviation—was a little longer without beiug any wider. 

x-Q. 45. The earlier record grooves had hills and valleys 
more abrapt and prectpitous thau those of the Graplophone 
Graud record ? 

A. The records that we had to compare With were lateral ; 


= eo ee pe 


4 





they were not indentations. 
x-Q: 44. That is, von compared the cylindrical Grapho- : 

phoue Grand records with dise records having lateral grooves ? hi 
A. No; we compared only two different sizes of cylindrical i 


coe 


recerds at that time. 
x-Q. 45. And the small-sized cylindrical records had lateral 
irregularities in the groove ? 
A. Yes. : | 
x-Q. 46. While the Graphophone Grand reeurd had vertical 
irregularities ? Bs | { 
| 


ee 


A. No, they had lateral too. 

x-Q. 47. Are you entirely sure of that fact ? 

A. I think so; I cannot reinember now distinctly ; that is 
my Impression of it. | 

x-Q. 48. How, if you kuow, were dise records made at the 
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eee ae =a 
sear ee stehes a reste SEL : 
= Pp pS Ses 
A. Dise fecords were made at that ume in wax. Jaterally ee pls SS 3 
and in zine by engraving. “ ey Sait agge Rs: 4 
x-Q. 49. Who were, that is, what conodrns, if you ae + ST SS ! 
making dise records during the year 189 in wax ntorallys aud © Toe te ; 
who made disc records in zine by engraving ? - at eae, hee 
A. As far as I know, the zine records were being made in Sesh aoe 
Philadelphia by what I understood to be the Berliner Com: = ag eg: 
pauy ; and wax records were being made, as I understood, by== 3. ae i : = | 
a concern in Camden. - = ae ae 
x-Q. 50. Do vou know the name of the concern in fern 530 a ee fs 
that made wax records —that i is, of course, I. understand you Sin Stee 
"to mean, laterally cut dise records ? wt ALES eg eee eS 
A. I think it was then called the Victor Compauy, but. I. Ve ae: 2a RE 
“eaunot be certrin whether the name had been changed or not ~ a 2 “5 SSR . 
at that time; but I want to say that our attention was not . : 2 Sie ted 22 . 
given to any comparison in the dise record at that time, except aM! % ge aR s yet. 
ing in a scientific sense. tut tek Ses 
x-Q. 51. I was not inquiring especially as to the Franklin® £ ay = ae = area 5 
Institute Committee ; I note you speak of “we” and “ our” ;- x ahs ; 24st eee: nes 
but [ was asking as to your own personal information. Did 53L. ks > Bee a7 
you mean to say that the Berliner Company, if that was the + ages we zs | 
name, was iu 1899 making dise zigzag records by se ates Pa Be EAS Sn Fae 
ahora: ate Sea Be Sees eee 
A. That was my understanding and my itn oréasion, es oe “8 = ~< of ag 2 
x-Q. 52. How long, if you know, had that concern been — Se Pr | 
muking dise records by engraving in zine ? 2 od TS fps S aa { 
A. The first engraved records iu ziuc that [ can remember Teg OG Setar, 
were about 1857. aie ees = ie 
SA BRA SEP AOR. TAG wtNG Heese Company, it yous: gi ea ee 
know, been waking dise records by engraving in zinc ? B82”. OSes ghas Sag 
A. From the time that they were established in or abed Pera, Se See 
phia, but when that was I cannot remember. . Tes Te a 6 
x-Q. 54. And how long, if you kaow, had that concern in eS 
Camden, supposed to be the Victor Company, ae makeing — ae SF 
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zig-zag disc reecrds by engraving i in wax ? | 
A. I do not know. | FR" es 
x-Q. 55. What is your authority for saying that coneerao in 

Philadelphia, in 1899 and earlier, had been making its eeconts 

by engraving in wax—that is, bow do you ses this or: what - 


is your ground of opinion : ? 2k S.-M Eta eee ae: 
- = a ae Sa = . ’ 
: : A =. =e Oe = a ee 
: Fie -, =, 

sole “ya ft 
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i A. I saw some of the records that were produced there. rf 
“to  -Q, 56. Please describe these records that you saw ? _ «| . 

“= =. A. They were thin discs of zme with the record produced in ‘9 

~ . «them by chemical erosion. a 

os = g-Q. 5T. Is that concern, which you herein call the Berliner t 
Compauy, or its successors, now making dise records by 5 
means of zinc plates having the sound record produced 

thereon by chemical erosion? _ 
A. I do not know. 

‘684 = -x-Q. 58. Is any person or concern, so far as you know, now 
| making dise records by that means ? 
ie A. I do not know. ; 

x-Q. 59. Do you know how disc records are made at the ; 
present time and within the past two or three years; if so, 


Pht fe eee ee oe 


i . 


s! A. Lhave no positive knowledge on the subject at this 
fe Be os time. 
ee a x-Q. 60. What is the most recent date of which you have 
TA . any knowledge on the subject ? 

S Ht Lf ‘stp. Bb A. The most recent date is when I visited the Belin In- 
a bte Dp ts) |. gtitution in Philadelphia, when I had a personal knowledge of 
go Le the subject by actual presence. 
Bp Ra oes ae repeat x-Q. 61. When was that ? 
Mb A. I cannot remember definitely how long ago it was, but 
pe 8 twas shortly before that establishment in Philadelphia was r ; 
MM tye Ee ~ © \.. discontinued. I cannot remember just how loug ago that was. | 
ose este x-Q. 62. Andat that time, disc records were made from 

wee Ss + + gine plates in which the sound record was produced by chemi- 
ho ity i ae a "eal erosion? 
WA ee ae te 386 A. At that time they were so produced. : | 
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, x-Q. 63. In one of your answers you say the resistance 
offered to the downward movement of the vertically cutting 
~ stylus varies with the square of the depth ? : 
- &. ‘fhat is, about that, there being other factors. 
x-Q. 64. Will you please explain how you arrive at this 
nelusion ? 4 
. A. That was on the basis of the procedure that Edison em- a 


< ployed originally for indenting the tinfoil. | 
aan. 65. Are the factors causing resistance in each case the 
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please state briefly the nature and extent of your knowledge? : 1 
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SSS ae eres . =< — 
La ll co : ag a Ta eae ee Fe aeotins pemeante Paes Prete tat a ir, 2 : + ; # , 
e = er ey oe oe =e ee Se Fe ee ae a ae 
4 ee rs Sane Sere SE ce= AS O e e 
452-2. * Lonis EB. Levys <2 Sti el 80s See 
- La = r, om Fs, 4 ae = ae ue 1 ceo = a: : Z. ir oly mane = = 4 
: “ . : = a =; = = aft 3 7. — = os j ~~ = - = 3 
ot ee ty. abe, pat See ty Ae 
Ecole RS tT, SRS tae oie oi Re ee 
same ; that i is, will tise be the 1 sume. > propactiod of resistance cr at tater 
to the depth of the traverse of the recordar 3 in each ease 7 ae <i pee SSE ee 
Oe ae a ee Ee ge a oe ee 
A. Each case means what? =» «9 SF Pee eae ae Kate ee 
- | ee + * a — -2 


x-Q. 66. Each vase means, tirst, the Suituntiage of the ‘Edigun™, . Pete pe ne Ss 


7 or eee 
“tinfoil and, second, the action of the recorder-upon a waxiitee = He ees Se ee hen 5 
composition ? 7 Lacie ee + Se Pe Sse ai 

Oe. oe RS TES 

A. The resistance of a wax surface to arlentbicn ‘ebrtically Rage ey pee cee 

is greater than its resistance to cutting laterally, -° — => 21 ees ee 


x-Q. 67. My question is this: Is the ratio of resistance => => 22S Se SS 





Saget ae all 
offered by tinfoil to the downward movement ofthe Edison. 538, Tes aehe ae 
iadenting needle the same as the ratio of resistance of the- aS Puts 
waxlike composition to the downward movement of the vathing a ¥ Oe habe 
stylus now employed in this art ? : hele ge Se OR See 
A. It depends upon what was the beskinga of the tiafoil: Lhe eee = 
~ x-Q. 68. What was the backing of the ans Yet i Edison's ~ eae eA Rae 
work, referred to ? aye of 3 Ste ae 2 
A. It was various; it was soft wax ie i whs a biciiar- war, Pe sea ae 
x-Q. 69. And in every case was the resistance offered to 9° | 7 tale <8 
the Edison indeuting needle practically as.tlie ears of the. > ee fe aoe 
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ay 3 Sas sts 
. It was somewhere between the square and the oube ¥ poor aay 2 ie Bert es 
es = . ¥€ —_ “a L: : eal = = 
a 70. And you assume that the phenomena in catring. © ~*~ x33" SF 
oo a Ao ee 
the wax record is so closely aualoyous to that with the Edison > = es Diora Do Bees 
yee “a 


tinfoil that the resistance would likewise vary substantialty. as : 
the square of the distance of the traverse of the cutter?» - Ss 
A. Well, if the conditious are the same,-yes; that igs Dag 
if it is a vertical indentation it wonld be about tlie same: Of ~ 2 Bee : 
course in the case of the Edisou affair anything : else ‘than & : = ye 
vertical indentation is precluded. . ee ee 
x-Q. 71. You have spoken several times in your saiaciereie eae 
of “indentiug.” Do yoa understand that the wction of the re- _- 
eording stylus, in making a recor.t in waslika-cumpositior ia. 
the same as the actiou of the Edison nelle i iu making + a record . She 
upoa tinfoil ? : "baa Re 2 pacer $23 "52503 > Senora 
A. It may be so and aerate be. sO. hae RS tee SS eae 
x-Q. 72. What authority have you for saying that - in pes : 
ducing the sound revord in the waxlike co:npositian, Whether: - 


by a vertical, or by a lateral moat the-material - His come - 
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x-Q. 73. Is that all ? 
A. That is practically all. 
. x-Q. 74. Referring to that portion of the specification of 


the Jones Patent in suit contained between lines 77 and 100 


of page 1, and leaving out the reference to nitrate of silver, in 
a opinion, is this statement technically correct ? 

A. (After referring to specification) Technically this is all 
aca as far as it goes. : 

x-Q. 75. In answer to Q. 22, you say that strictly speaking 
there are no “sharp coutours.” What is your authority for 
this statement ? 

A. Examinations under a magnifying glass. 

x-Q. 76. Exactly what do you understand in this regard by 
the words “sharp contours’ 3 
A. Well, a sharp contour is one which comes to an absolute 
edge—comes to a sharp edge. 
x-Q. 77. Did you ever observe under a microscope any 


absolutely sharp edge ? 


A. Yes, sir, I have. 

x-Q. 78. Please specify it ? 

A. Why, if you take the scales of the sugar balance, for 
instance, and magnify it, you find several sharp edges—ab- 
solutely sharp under the microscope—absolutely sharp ax far 
as the human eye can perceive. 

x-Q. 79. In criticising the second portion of the specifica- 


_ tions éited in Q. 21, you say the supposed difficulties and ob- 


jections there referred to had been removed many years before 
the date of the patent, &e. What material was the ‘ form’ 
pressed into which you there had in mind ? 

A. The various materials which had been iu use, oh, as far 


baek as I can remember. 


*_x-Q. 80. Yoo mean the various compounds containing bees- 


wan or ozokerite or the like ? . 


. A. Yes. 
“»x-Q. 81. Do you understand that the patent in suit in the 


* 


‘sentence beginning line 55 of page 2 aud also in line 63 of 


the same pave refers to the use of such comparatively soft and 


. warlike materials ? ‘ 
- A. I understand that. it may refer to any one of the varions 


Ei onaiis used for obtuimiug moulds for electrotyping. 











—— wer 
ee e 
, 
> _— 2 — ~— 
Ff ) tepereey - a . ‘ , — 
A ' 
- " .s 





ce o—p— oa pe 
bd . 
. 
a a ee pe ee 
<= —- or 


Raymond R. Wile 
Research Library 


t * 


; 


Hi" 


' : 
a I a gy = —_—— ———— —— ye =———_— i> ania 9 ee ae —_-_— 
1 
—~ 2 ~ ee ~~ ~~ 
—.-? = = ~s SS aw oS >: 
= cay ~—“ ~—_— tes I< = > - a —- —_ * . > L2 ad = 
- = , = = © « 
- = 2 ‘ — 
. - * e i. “ 
i) - - « 
3 - . a « 
- ~~ ‘ 
ae ; st" ~~ 
ry = De il 
Louis E. Levy a4 








a+ = bon 


x-Q. 82. What material or « materials does: the ent ay 


- > his electroplate matrix is pressed into ? Sea : i 
: A. The electrotype obtained from the wax het d is staid ; 
to be pressed or stamped into a disc. or tablet of. suitable 
composition such as electrous or other fibrous material that” 
can be readily handled in a soft state and that will receive 
truly and retain faithfully an accurate eres of the record _ ' 
- on the face of the die. SE. S =. 
x-Q. 83. In what form, if you know, is this composition, 
applied to the matrix ? ; 
; A. This material is warmed and the matrix f EES into it. 
x-Q. 84. Is this material, the moment befure the matrix is - 

’ pressed into it, in the form of a flat disc with a perfectly - - | 
smooth surface adjacent to the matrix surface; or was it in. eR errs Gots Fe g 
the form of a lump or mass of doughy substance, if you know?- == : aoe Sr oH} | ’ 

A. When I saw them made they were in flat dises. en Dear Bn BE 
x-Q. 85. Aud that was about the year 1899 or earher at the - %: te. be tig 4 %3 \. 
place of the Berliner Company ? py Rae ee. oF > Bases oe | ke 
is A. Yes. | 2528 om at = ia) 
x-Q. 86. Did the operator take pains, if you observed, to ‘5a? Ate Ee TS oy 
make the surface of this flat disc perfectly smooth and true, ef Settee a pa 
before the matrix was impressed into it? a3 ac ae aes | 
“4, , A. It was flattened under a flat surface before it was put... * FE ATEN | 
in contact with the matrix. == cee oo ae =f 
¢ i x-Q. 87. You have spoken of electrotyping directly fect hy BR PITS 
| zine plates, and then obtaining u second electrotype directly ©, “2:24 3.5.72 
from such first electrotype. What was the material ofeach of — . > ae 7 3 
these two electrotypes, and state brietly how the sectlypes ety ees | 
were mace ? ne Ss, Be Rare. 
A. Ihave not personally made such elackebtypen, LT am HB oe 3 vie 
iJ aware that snch electrotypes have been and are being made. “ we fas RE 
I take it for granted that they ure made either by ove or- ‘gong ve See eS : 
: other of several well known processes. -~ Parte See Seas ee 
x-Q. 88. Please state, if you know, swhethei. or nae the’ 35 para se 
Berliner Company always and invariably removed alk ‘lead - or * Pa Pie So = ee ey. ' 
Me | | carbon from the zine plates used by them? «| 2x, % OgS # SBE Ses 
M A. As far as I know, they obtained their. gine plistenide’ 2. REPRE 
| the market. Some of them were found to contain ierparities iy ane i | 
\ : in other cases, they were to be practically pure.* 9 - oe wiSee ‘a = 
jf -e— —  x-Q. 89. Those zinc aaa that were practical IF pare world - el ae 
: | | ole” eb Seat ore ee AS Eetes Sa 
i ‘ Fass at 3. “$e tk Se (dts “= TSS So 5 
6 2 ee 18. SR ox Sb. Looks Se yee Ses. 75 me = 
eran an ‘nies 
see SOF fe og MRT ay ge — = = 
Se ¢ é ae . { ‘ 
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not, after etching, present the roughened surface in the record 
grooves ? | 
A. They would not. 
x-Q. 90. And wonld therefore need no finishing touches ; is 
that right ? 
A. Lam not aware of their having put fiuishiug touches : 
upon their plates. | 
. x -Q. 91. How about records mde in the ziue plates which | 
did contain the impurities spoken of ? ; 
A. As far as I know, they were rejected. . 
x-Q. 92. What do you know about the rejection of zinc : 


ae ~ 


oa 5 


550 


_. . plates by the Berliner Company ? ) 





A. I was present on one or two occasions whet such plates 
were rejected because of defects of the zine. } 
x-Q. 93. These defects were discovered after the record had | i ' 
been etched into them ? — : 7G 
A. Yes. , " 
ie x-Q. 91. You spoke, some sna back, of “chemical i a 
~ erosion”, do you mean etching ? 
551 A. Etching. | 
x-Q. 95. Have you ever taken a record in waxlike composi- 1 
tion having vertical irregularities aud electroplated the same i 
and then axamiued either the original wax record or the elec- : 
troplate ? | — 
; A. Lhave not personally made the electrotrpes of any & 
_.. records. , F 
| x-Q. 96. Your criticism of the comparison stated on page | nf 
2 of the specitication of tle patent in suit is drawn from theo- ‘ ae 
. retieal considerations, then, is it not ? i t. TB 
552. SA. No, my criticisms were made and drawn from my t Hf 
_practical knowledge. ‘ , 
x-Q. 97. From your practical knowledge of the difference ; 1} 
__ between a “ Form” containiug vertical irregularities and, on ae | 
_the other hand, a form rast ie lateral i irregularities of uni- | 1. 
form depth ? | P Py 
_ A. From my practical experience with the reproduction ; | 
«of plates whieh have both lateral and vertical irregularities. A Bei 
yes - -x-Q. 98S. That is the same > plate would have irregularities i | | 
oF tipcgs sea ane ? 7 Toa] 
: "2 iha GS oes ates f ebay 
ier oe a > aN | * 
Z z Te ' ; =f aah ¢ : : at 
sh ag ES EE er eee pais. ete RAE Olt A 3 
co Pett on 
| ‘or - 
af ge | . es Raymond R. Wile 
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x-Q. 99. For instance ? Sage rete fn aR Dh CEASERS tg SR eee ates 
A. For instance, a photo engraved plate: eee ay 2 Soe Ss > hinoes SS = \ 
x-Q. 100. I do not quite understand what you ‘Scat: by. SS ese Se rE 

photo engraved plate. Would one example be a plats pote ae . ee 


| 


engraved from an ordinary photograph ? : 3 ee 






| 
| 


A. No; from a drawing in live ; shai a drawing or print i ee: 

line. : fe eer a Ee 
x-Q. 101. That is, a picture of some sort? - > 2-2 oS RE 

A. A picture or design. bee STS Sapp a Rage 

x-Q. 102. In such a photo engraved dita as you ° ROW lave 564 

. in mind what function, if any, is aavelvad in the comparative © 
depth or shallowness of the irregularities ? a ee eck ac 


4, 

oi 
AEA 

thu 
+ ee, ‘ ee A 
be ri he age, fi, t 


if 

i Y 

“ 

q, 

wa 

” 
t a ta : 
‘at he eT 


they 
roi eas 
t aM ye : 


‘ OF Re pitts 
A. Such portions of the picture or desigo as presen: fine = ae oan SEE | 
gradations of light and shade produced by lines of. either npg #3 CEA as [ 
greater fineness or greater closeness—that is, fine lines very ~~ = SEES ES i +k 
close together or fine lines further apart, or coarse lines at = = ~~>* * a Fe oe =t Fe 
varying distances—would have the spaces between the lines = ©) te os ~ eae 
shallower than the broad spaces or greater lights, that-is to | /-~s ~ six pth! =a 
‘ ¢ ee ee ee ot ey 


design. That would present variations in depth. The con aD. aE ast Bs <he 
tours of the lines and their thickness would profent variations - ‘ he Sete 2 TREY 
in the vertical depth of the lines. ; VE gh 

x-Q. 103. And why are these made so ? What j is the abject gees ee 















Se SS -*, + -8 
in doing so? ‘ ta Raa ee Bes 
A. To produce varying effects of light snd shade or. vary~)" 2 aR SS £S 
ing effects of the design. | > eee a et cc eae 
x‘Q. 104. If, in a blank space between. 4wo lineata ‘els (Ls Rep ta ees TS 
should be made, so as to remove the material which does not” ~ LES eo See 
rise to the level of the printing surface, wala this have any Rr oe fetes 
effect upon the reproduction ? — Jas 3s 2 Ber? ose Sea 
A. No; in priuting an popes from at would have » nov. is Ss See a 
effect. VSS SE SSeS 
x-Q. 105. Is not the object in Sechuee the Bank spaces of: at a RA BAS ES 
~ -different depths merely one of convenience? fas SS Waa ge eg ei aes = 
A. No, the depths between very fine - ineel Chak ase odes ts? ¥ eee bogie as 
together cannot practically be made much deeper than che ce he =e tet : 
spaces between them—than the -width of the spaea between ee RES os ene 


them—and do not require in practice to be anything deeper. : oe eke 5 4 
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| a | a 
—_- ee ne = en nal Pa 7 ee ee ee ee 
— r - psa = <a a — = 2 Be a? "4 = _ axl =i - a ~~ = : 25 4 
ee a SORES A Fe = | , , 
Beh c eae ees 2h FD f= Go Ravin: A. Seating | 
oe ee ae ea = ee: 
: ss | 


Ry jh ae 2. os pee Soe a eee ES ee See ye ge = C'S. we j 
gee on SS 67 | | | 
i es: = pay Eee blank spaces, one way or the other, have any effect upon the ae 
es a PS OS 2. - »: aampression printed from the electrotype ? ‘ 
Rtas tsh Seen a A. Slight variations in the depth between the lines would gS pee 
: “s- Ss" 8 not necessarily have any perceptible effect in the impression hg 
BST Se ete kr eB obtained from such electroty pe. j 
BRN SE ee oa ea | x-Q. 107. In dealing with sound records having vertical 
ES SE - irregularities, would «a slight variation in the depth of the 
oR aa Orn rene irregularities have any effect upon the audible reproduction of 
ecat ee eer. # such sound records ? | 
ae ey. ee. Oe | i j 
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a ee REDIRECT ExaMINATION BY Mr. EpMonps: 
See ee BeD. Q. 108. Then, is it your idea that, in the process of ra 
Se ee ee electroplating a matrix for duplication of sound records, there fz sf 


et eo =. | ig no oceasion for the variations which you say are harmless ! 'e~ 
ie See ee ne in electroplating ? - 
hee oe ‘is vie ad _ A. There is net onlv no occasion for a variation but there ? 


Sas>. 5... Ct sigs seareely a possibility of effecting it. 
Ps is Soe OOD 3 Signature and certificate waived. 





ae ae oe | ee ave = New York, August 14, 1905, 


pees sete Te 7 Met pursuant to agreement. 
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eT SS 8 ca Ses E Present, cuunsel as before. 
ey OL iy Pai 
Late eee eee 
— ee eS ee _ ... Epwrw a. Panos: a wituess called on behalf of complain- Hi 
Me oa Seve ta ee ae aust. having been duly sworn, iu answer to interrogatories pro- iF 
4 Ee Ss Saat Sees 560 pounded to him by Mr. Binieaaie deposes and says as follows : : i 
ge ee | 1 Q. What is your name, age, residence and*occupation ? aed Bah 
Sa one at SAS 2k. AL Edwin A. Pancoast ; age 33; residence, Montclair, N. J. ; | : 
te a ge an — = —— ~=* SS = ‘ . A = ‘ a | 
So (oh ab Ae ee ae -oecupation, recording expert for American Record Company at 
a a eae oe eee ee aa _its New York laboratory, No, 241 West 23rd Street. | 
SES Rie AS pt . 3Q. Mr. Pancoast, is it true that a few days ago I asked jap: 
ae FSi Se eS Jou to take a disk of waxlike waterial, coat the same with a 
“aise So RS St 5 > Ieyer of finely powdered plumbago and cut or engrave a record ee ik 
pee ee ea a Oe a ae . 
Bvt eg 7s = © groove of appreciable and practically uniform depth and ) 
sag epee eel” SE having lateral undulations corresponding to sound waves, this | 
SE Seip Sn, s/ <2 .- being done by weans of the lateral vibrations of a suitable wa 
Bg gs EY ae yes Die aed ee eS ay sro = Sa ge A : 
Seatt Sis BR te ee eae Sena = aSde Et ions «J ; | 
ets = “oe —— i a a 
fy a ale te ra ds * met - wa 
“ , Sen eabniaielae *4inaaC s CArarReae napa — SSS ee ee 
. , 
as di 
La : | 7 vi i at = Po 
aed : | 
"2 . ; I" - Raymond R. Wile 
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i 
sale capaho) say a 
Re | -e _ Edwin AL Pancoast. = ee a. k- : +4 
stylus; tien to form by the usnal cd wallace electroplat= | en a ES at 
7 ing process a matrix from this record, and then. to press this” Sy woes ne 
@ matrix into a suitable material for the profluction of & sound- - oFe Se eee ae 
la ‘ record for use on a reproducing wachine ? | Wis Ae -g- Mu Fae we KPa Be Ns Set : 


: ; a eer bee Oty pws ae ia a gp rer gn TF 
- = = * Fatale > M ; eet « 


—Objected to as leading i in form and as irrelevant and . fa ex : 
immaterial. | Soe Say ae RE ee Re 
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\. It is true. UL 2 ote eee SS 
3 Q. Did you do it ? | POE ORES gag Serine pm 
A. I did. oe Gite - ae LO ad cena eas 
4Q. State just what you did, putting Meg ‘steps in “their toes Marat : 
proper sequence. soto Te iy age te 


dl 
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A. I took a wax tablet, covered it with a coat of steiniaa, ete “s 
= > a "> 2 See a = a, 
and placed it on the turn-table of a recording machine, and ot a ee re 
- ~~ made a record, a lateral-groove record, with a stylus as men- ae ae a ) 
tioned. After making it, I removed the tablet, cleaned it of aS ai ae te te * i i 
superfluous plumbago and chips, and placing it in a proper - :. ae bie lag 
electroplating bath I niade a shell. Using this shell, I made A en aoe ; 
= 2 oh ~— + e tw * 
a pressing from the same, called a record. The pressingis pg = 00 sr ge a | 
getting the reverse of the impression of the shell made. © 0 =) ow vs Face tay & = | | 
= ' = 2 w Lesico gd er ae ie * . a8 
5 Q. De you mean that you used the shell as adie and —~ © = eet Ss: | 
pressed it into the material to form a record for i Bia 3 te | ea a OB 
pe el oe ee . me | 
purposes ? RE el 9 et See NE POE & 
A. I used the shell as a die or matrix und pressed it into. *° -“- F740 4. eee & 
ee dt ee Se Soe ee eS ee 
this soft material, soft by heat, and made a record, aswedo . .> LES oS ae yt Ee! 
F “ta” = ie = ™ ‘ eh =f. 
* in regular comwmercial practice. Se ats er ee 2 eet ASS 
Se sa Ft MS ee 
6 Q. Can you produce the electroplate shell ? opie, sabe ie eer 
: ‘ e* SE eng ee Tg ss <— whey 
"A. Tecan and do. Ja mer 2 ee Fe oat See ae Be : 
| >| & ey) SS. QE iS So Rey Ores 
‘e 3; ak Ae F em Beg te a eS 
Defendant's couusel offers in evidence the electro- 2 iets 7 Boe 
plate shell produced by the witness and thesameis = -* x5 3 zs = a 
: marked “ Defendant’s Exhibit Fancnost Electroplate. om oe EES EPP ee eS 
bes -"s~ toa ia eee 
go one te OS 
7 Q. Ca | d th t blet ade fro thi h Ui, ee é, ned Ne 5S 
n you also produce the . et made from this she qo ot on ee Fg 2 
which you refer to as a “ pressing ” ee Leek Tay 3 SLE IN SS 
a A. I can and do. pale Aes ae ee ie eae ee gekse4 SES sy 
| -- - . ee Sak gees oe se 
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ae ET! respect to the means for making the record groove in the 


Street a1 | 566 waxlike tablet ?. 


eS es _A. Yes, I did, in followmg the patent in the preparation 


. of the wax tablet with graphite or plumbago. 

See ee Sen se _.°>.....10Q. I am asking you more particularly as to the 
ee ae - =~ operation of the recording machine ? 

Sgt Ne oh, Pa en A. The recording is practically ie same as the regular 
Sees a es A we #7 ~ +: -pecording. . “ik Og 
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A. No; very little. 
23 x-Q. You say that after making the record you cleaned sth - 
the Btablet of snperflaous plumbago and oes: 


A. .And then another layer. 
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A. Perhaps a tenth of an inch. ; EN ee 

20 x-Q. As to the consistency of this sehen layer ae 570. 
pose you had blown at it sharply witha eee could hts have - = 
blown it away ? 


A. Chips from the recording stylu.. 
24 x-Q. Chips of what material, IT wean? _ 
A. The wax tablet. 
25 x-Q. What was the purpose of that coating of Sipoly 
powdered, non-cohesive graphite ? 
A. I suppose it is to graphite the surface. 
26 x-Q. What was the function of the first ssi ances 
you spread by means of brushing? Was that the same? . 
A. Yes, nothing more than the aeons ay to insure the 
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That was not any fling but ac: 5 fee 
g, very light brushing, and then: the layer was regained (2 
on just as I have said, evenly. 
18 x-Q- And left there without any farther treatment : 2: 

A. Left there without auy further treatment. - 

19 x-Q. How thick was this second aS that wae sprinkled” 


foe: 


21 x-Q. That is, it was light and powdery, : ia there was no -— 
cohesiou or consistency at all in the mass of this plasabago:? Se 
-— A. Cohesion to the wax. 

22 x-Q. Cohesion of the particles of the prepins among 
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27 x-Q. In your answer to the savt to the last direct-ques- 
tion, you speak of “ following the patent ;” at least, L so under- 
stood you. What do you mean by | that? 
you have in mind ? 

' A. I mean the patent—I nae should eve sie Ase 

. directions of Mr. ‘Edmonds, rots, which his directions were - 
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direct-answer over to you carefully, and then request you to 
~ state exactly what you mean by it. 


~~... The answer is read by stenographer. 


A. By that answer, “following the patent,” I should have 
said “following the instructions of Mr. Edmonds;” that is 
quivalent to what I mean by “ following the patent.” 
9 x-Q. You “should have said ‘following the instructions 
574 of Mr. Edmonds,’” but vou did speak of “following the 
patent.” What did you have in mind, what patent? 
A. I really don’t know the name of the patent. It is 
- the patent which my experiments were proving. 
: 30 x-Q.. Do you mean Mr. Edmonds, as part of his instrue- 
tions, handed you a copy of a patent for you to experiment 
-upon? Is that it? 
A. Yes. 
31 x-Q. And did your experiments prove ne patent ? 
A. Yes, I think they did. | 
« 515 32 x-Q. What other experiments, if any, did you make in 
proving this patent? 
A. I don’t know just what you mean. 
33 x-Q. In proving this patent, did you make any experi- 
ments except those you named in your direct-examination. 
A. No 
34.x-Q. Did this patent give directions how to apply the 
plambago ? 
A. I don’t think so. 
35 x-Q. So that you did not receive from the patent any 
- BIG. instructions as to applying the plambago ? 
ee A. No 
36 x-Q. Referring to the method in which you made these 
two: exhibits just offered in evidence, have you ever made 


~*~ pacords in that manner before ? 


A. As a whole, no. 
37.x-Q. I understand that in making this exhibit “ Pancoast 
- Becord” the difference between what you did in obtaining 
- .. your electroplate shel! and the ordinary procedure followed by 


“=> =. @efendant, American Record Company, in obtaining its first 


. electroplate shell, consists solely in the fact that you applied 
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United States Circuit Court of Appeals 


SECOND CIRCUIT. 


AMERICAN GRAPHOPHONE COMPANY, 
Complainant-A ppellant, 


¥5. 


AMERICAN REcoRD CoMPAny, 
Defendant-Appellee. 


— a ee ee = “= —s: —= 


BRIEF FOR COMPLAINANT- 
APPELLANT. 


I. 
Statement. 


This is an appeal in equity from the decree of the 
Cirenit Court (Judge Haze) dismissing the bill. The 
suit is for infringement of the Jones Patent No. 
688,739, for production of sound-records. A suit on 
the same patent (American Graphophone Co. vs. Uni- 
versal Co.) is before this Court on appeal from Judge 
HazZev’s decision (145 F. R., 636). The decision herein 
(145 F. R., 643) was based upon the conclusion reached 
by the learned Judge and set forth in his opinion in 
that case, namely, that the method described and 
claimed in the patent in suit did not involve “ invention.” 

The important items of evidence are the same in 
both cases, but the testimony herein differs in some 
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details from that im the Universal case, and presents 
material which streucthens our argument. Our brief 
herein will be addressed mainly to the matters which 
are peculiar to this cause. We will, in particular, call 
attention to facts in view of which we ask a clecree 
awarding three-fold damages. 

Defendant in the Universal case made a ful! presenta- 
tion of the prior art and of the defenses existing to this 
patent, omitting nothing pertinent. Special promi- 
nence was given to the patents, publications and inven- 
tions of Mr, Berliner. These are entitled to tlie fore- 
most place in considering the question of patentability, 
for the reason that the manufacture of disk records, 
prior to the Jones Patent, was conducted entirely ac- 
cording to the Berliner etching process, and was car- 
ried on solely by the company (Victor Talking Machine 
Co, and its predecessors in business) whieh operated 
under the Berliner Patents. In other words, Ber- 
liner’s was the only process of making disk records ex- 
isting prior to that of Jones. The art to-day Knows of 
but two disk record-making processes—namety,. the 
Berliner etching provess and the process of the Jones 
Patent in suit. 

If the Jones process is to be compared with the prior 
art as that art actually existed in practice, the com- 
parison weuld be confined to the Berliner Patents and 
publications. No other person had contributed any- 
thing to the production of disk sound records. But 
Berliner’s inventious presented no anticipation of the 
patent in suit. Judge Hazet decided (145 F. &., 636, 
638) that 


‘the series of acts described in the Jones Patent 
produce a definite and useful result essentially 
different from that described in the patents to 
Berliner.” 


Furthermore, the defendant in the Universal case 
had introduced the Young British Patent and every 
other prior patent to which any importance is attached 
in the decision below, The record in that case is now 
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before the Court, and its completeness will be ap- 
parent. 

The Universal case was ready for hearing, was on 
the calendar, and was about to be argued, when coun- 
sel for the present defendant American Record Co., 
an utter stranger to the cause, applied to the Court 
below and asked that the Universal case be taken 
off the calendar and that the hearing thereof 
be postponed. The ground for this unusual re- 
quest was the sworn allegation that counsel for this 
defendant had “an absolutely conclusive defense 
against the Jones Patent,’ or (as stated in thie 
supporting affidavit), defenses ‘* wholly different 
from anything presented by the record 
made up in the Universal (Victor) case. 

Judge Piatt, before whom the motion was argued, 
believed these statements and granted the motion, in 
consequence of which complainant has suffered special 
damage, entitling it to special relief, it now appearing 
that the said statements were wholly unfounded. 

The Universal case was to have been heard at the 
sume time with the Victor Company's test case on the 
Berliner feed-from-the-record Patent, which this Court 
sustained in March, 1906 (145 F. R., 350). It was ob- 
viously to complainant’s advantage to have had its 
test case tried at the same time with that of its com- 
petitor. Complainant has been deprived of this ad- 
vantage, and also of a substantial part of the lfetime 
of the patent in suit, and has been put to unnecessary 
expense by false representations made to the Court by 
the present defendant. 

In our prime facie proofs herein we introduced the 
proceedings before Judge PLarr,so that defendant was 
alvised, during all the time its proofs herein were 
being taken, that the evidence introduced by it would 
be compared at the final hearing with its sworn repre- 
seniations made to Judge Parr (see Compl'ts. Ex. 9, 
Deft’s. Motion Proceedings, pp. 155-175). 

The application to Judge PLarr was supported by 


the afiidavit of OLeC Cooley 
<< 


, Who describes himself as 


one of the active managing officials of the defend- 








4 


ant company, «nd the burden of his affidavit was that 
there were 


* other aucl very substantial defenses against the 
Jones patent which apparently are not even 
foreshadowed by the proofs in the Universal ( Vie- 
tor) case.” 


We also quote the following from said Cooley's affi- 
davit : 


© As to both these matters of defense, the American 
Record Company is naturally unwilling, unless re- 
quired by the Court, to be more specific at the 
present time, siuce a more detailed statement of | 
new and additional defenses could only have the 
effect of placing counsel for complainant on guard 
as to matters which will be proved 7” exfenso in 
the defendant’s record in the suit against my com- 
pany. Iam, however, entirely willing to submit 
the matter privately to the Court, in o-der that it 
may be seen not only that there exist substantial 
defenses against the Jones patent, which should 
be brought to the attention of the Court at the 
first hearing of a suit designed primarily to estab- 
lish that patent, but also that these defenses are 
wholly different from anything presented hy the 
pecord mute wp dil the Universal ( Victor ) case.” 
(italics ours). 


The most important statement in the affidavit, and 
that which doubtless had the greatest effect upon 
Judge Puiarr was this: 


Tn addition to this, we Aave discovered what I 
believe should amonnt to anu absolutely conclusive 
defense against the Jones patent, involving the 
question as to whether the alleged process of the 
Jones patent (whether such process be an in- 
vention or not) was in fact developed by Jones or 
boldly purloined by hia from a co-worker in the 
same shop.” (R., p. 162). 
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This is a very serious allegation, and this charge of 
criminality against complainant’s patentee was made 
for the exptess purpose of interfering with a judicial 
proceeding. Mr. Cooley, moreover, is a lawyer, and his 
name appears on the briefs as one of defendant’s coun- 
sel. It is therefore due to the Court and to complain- 
ant that he and his business associates should be held 
to strict accountability for these charges and state- 
meuts, seeing that they accomplished their intended 
purpose, and that thereby great damage was inflicted 
on complainant. 

In the reply affidavits by complainant’s counsel, Mr. 
Mauro and Mr. Massie, it was set out that Mr. Cooley, 
some time before his intervention in the Universal 
case, had been personally to complainant’s president 
and counsel, had made to them the same statements 
that appear in his affidavit on file, namely, that he had 
discovered “an absolute and conclusive defense, the 
effectiveness of which was beyond question,” and on 
the basis of that statement bad demanded for his 
company a free license under the patent in suit (pp. 
165, 166). 

Mr..Massie, describing Mr. Cooley’s attempt to pro- 
cure a license under the patent in suit said (pp. 168, 
169) : 


“Mr. Cooley began by making strong repre- 
sentations as to the financial standing of the per- 
sons composing the American Record Company ; 
and said that for a year past, they had been in- 
vestigating the patent situation, and had obtained 
evidence which they had laid before several pat- 
ent attorneys in various parts of the country who 
had been recommended to them as being spe- 
cialists in the talking-machine line ; and that each 
one of these experts has rendered an emphatic 
opinion that, upon the evidence submitted, the 
Jones patent here in suit (and the Macdonald 
Graphophone Grand patent, likewise owned by 
complainant) could not be sustained. Mr. Cooley 
further stated that there was ove absolute defense 
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of, but he believed it was not krown to any one 

else. He further said that the American Reeord 

Company did not wish to break the Jones patent, 
| and assumed that the American Graphophone 
3 Company had the same wish. - Therefore, Mr. 
| Cooley suggested that a perpetual license under 
the Jones patent (and the Maedonald Grapho- 
phone Grand patent) should be granted to the 
American Record Company. The latter, im turn, 
to make use of its good offices in reconciling the 
three different interests in this line, to wit, the 
American Graphophone Company, the Vietor 
Taiking Machine Company, and the American 
Record Company. He declined to disclose what 
the evidence was upon which be relied.” 


The following from Mr. Mauro’s affidavit is also 
worthy of notice in connection with the suggestion that 
the defense in the Universal cases was a sham or half- 
hearted defense (p. 167): 


“The defense in this case (the Universal) is, 
in my opinion, exhaustive, and is in very com- 
petent hands. I am very familiar with this 
art, and with the history of this particular 
invention, and [ know of nothing which could 
possibly aid’ the defense and which has 
not been presented. I believe that if the American 
Record Company has any matters of defense not 
included therein, they will be found to be merely 
exmulative. The Universal Talking Machine Com- 
pany is in precisely the same position with re- 
spect to the patent in smit, and has precisely the 
same interest to defend against it, as the American 
Record Company. The Universal Company, like 
the American Record Company, has applhed for a 
license under this patent in case it is sustained, 
and its request, like that of the American Record 
Company, has been refused.” 
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We will find this to have been a perfectly accurate 
forecast. 

Either the defendant, and specifically Mr. Cooley one 
of its “active managing officials,” possessed knowledge 
of facts, which if true constituted a valid defense to 
the Jones Patent and which should put Mr. Jones in 
the penitentiarv, in which case we will find those facts 
presented in the testimony herein ; or else the active 
Mr. Cooley has attempted by a false threat to secure 
the property of complainant for the benefit of his com- 
pany, and by alike false represevtation made under 
oath to the Court has interfered with the trial of a 
eanse between third parties, incidentally reflecting 
upon the good faith of the latter. 

The Court will be amazed to learn that in the testi- 
mony offered for defendant there has been no testimony 
whatever in support of the defense which Cooley 
solemnly swore “we have discovered,” and with which 
he endeavored to extort from complainant a free 
license. Not only so, but there hus not been the slightest 
attempt to show the eristence of such & defense. Neither 
amré iveé given at much as (tn explu jeretion of fhe fail é to 
attempt by proof to support the outrageous charge 
brought against the patentee, Mr. -Jones. 

Defendant attempted to meet this in the Court below 
by arguing that the matters referred to were presented 
by affidavit only. We reply that the important facts 
appear from Mr. Cooley's own affidavit, which, of 
course, defendant’s counsel cannot question. As to the 
additional matters set forth in the afidavits of com- 
plainant’s counsel, it is enough to say that these were 
put before defendant as part of our prima facie case, 
and its failure to deny or explaiu the matters thus pre- 
sented 1s a sufficient admission of their truth. Even 
if these statements had been denied by Mb. Cooley, we 
think the Court would, nevertheless, give credence to 
them. Mr. Cooley’s own affidavit, when compared 
with the proofs presented hereiu. is all that is needed 


to discredit him completely. 
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Ii. 
Assignment of Errors, 
The errors assigned (Rece., pp. 622,625) are the same 


in substance as in the Universal! case and need not be 
repeated here. 


iif. 





s BRIEF OF THE ARGUMENT. 


Defendant's conduct witnesses to the nov- 
elty and importance of the invention. 





The defendant company came into existence in the 
spring of 1904 (p. 316, Q.6). It was organized 
. and exists for the sole purpose of making 
: | sound-records by the Jones process. It has 
no other business. This is another fact tending 
to establish the patentability of the Jones process. 
Until that process became known there was no induce- 
ment to persons of a predatory disposition to manu- 
facture dise records. Now the inducement is too strong 
to be restrained by anything short of a writ of injune- 
tion. One of the effects of the Jones invention has 
been to call into existence a crop of infringers (see 
Microphotographs, pp. 317-377 of Record in the Uni- 
versal case). 

Again, the conduct of defendant and its counsel is 
an admission that in their opinion the matters of de- 
fense presented in the Universal case were insufficient 
to defeat the patent. This defendant did not rely on 
these matters, but declared that it felt justified in in- 
fringing the Jones Patent because it knew of a 
veal defense, one “not even foreshadowed-" in the 
Universal case. This defendant also declared that 
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because of its knowledge of this same defense it was 
justified in intrudiag into the Universal case with the 
demand that the hearing thereof be delayed until it 
could present the proofs of the “absolutely conclusive 
defense,” known only to the active Mr. Cooley and his 
associates. 

Finally, defendant’s conduct shows that there can be 
no question as to infringement. Defendant was willing 
to be licensed under the patent, and admitted that, if 
valid, it would interfere with their operations. It was 
not until the failure of Mr. Cooley’s attempt to pro- 
cure a free license by threatening complainant with his 
pretended defenses that defendant addressed itself to 
the task of fighting the patent. : 

The proofs now show that Mr. Cooley’s sworn state- 
ment of absolutely conclusive defenses discovered by 
him, “wholly different from anything presented by the 
record in the Universal (Victor) case,” and “ which will 
be proved 7x extenso in the defendant's record in the 
suit against my company” were absolutely untrue. 
No such proofs have been forthcoming, nor is there 
any explanation of their non-production, particularly 
in respect of the infamous charge brought against com- 
plainant’s patentee. 

We submit that, if the patent be sustained, it is a 
case for three-fold damages. If the patent be not 
sustained some other relief, such as the costs of suit in 
both Courts, should be granted. 


The Defenses Herein. Mr. Greeley’s Expert 
Deposition. 


Defendant’s case is presented by its expert, Mr. 
Greeley, and it consists of precisely the same defense 
as that in the Universal case, of which Mr. Cooley said 
disparagingly (p. 160)— 


“that the defense a ppears to come down almost 
wholly to tke question as to whether or not the 
Jones process involved invention in view’ of the 


prior (published) art.’ 
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The defense herein likewise “ comes down’ 


wholly 
to that question. 


Mr. Greeley discusses the prior patents in the usual 
manner of an expert witness, and after his review 
thereof is coustrained to admit that the Jones process 
is not disclosed in any of them, In x-Q. 50 (p. 360) 
he says: 

“1 do not find in any one of the references re- 
ferred to a full and detailed description of each 
and all of the steps taken by Jones following the 
obtaining of the original record in the wax-like 
tablet in the order directed by him, and as and for 
the purpose described.” 


Mr. Greeley furthér admits that the Jones process 


‘‘ has practically superseded the etching process, 
so far atleast as the production of commercial 
records is concerned ” (p. 354, x-Q. 28). 


Mr. Greeley, however, gives it as his opinion that a 
“skilled mechanic,” knowing all that the prior patents 
disclosed, would, or should, be able to put the right 
steps together in the right order to produce the Jones 
process and its result, and that he should veable to do 
so without exercising invention. Mr. Greeley’s “ belief” 
stated in his own words is (p. 338) 


“that the patent in suit discloses no novelty 
whatever beyond what might reasonably he expected 
to be hnown to the ordinary mechanic skilled in the 
talking machine and electroplating art.” 


The case being such that defendant's expert can put 
his proposition in no stronger terms than this, the 
Court can hardly do otherwise than hold that the de- 
fense of no-lnvention has not been established. What 
Mr. Greely says above could be said of any invention. 
Moreover, we submit that a patent should not be de- 
clared invalid on the ground of what “ might reasonably 


be expected to be known” to a hypothetical skilled 
expert. 
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11 
Again, Mr. Greeley says (p. 538) : 


“ T believe that snch a mechanic, 77 asked to cut 
a sound-record in a wax disc, and to produce du- 
plicates thereof of a permanent character, would 
have known how to and could have produced such 
records without the exercise of invention.” 


But what warrant is there for giving to the “skilled 
mechanic” the advantage of a direction “to ecvt a 
sound-record im 4 wax dise, and to produce duplicates 
thereof’? No one had ever thought of doing that so 
far as the evidence shows; and the conception of the 
idea is always an important part of the invention. But 
beyond that, if the idea had been thought of, the fact 
that it had never been done is conclusive evidence that 
there was some difficulty in the way of its accom- 
plishment, the removal of which difficulty required in- 
vention. 

To establish the defense of no invention, and to jus- 
tify the Court in declaring void a grant of the Govern- 
ment, particularly when that grant has been made after 
an examination by the Patent Office of the very matters 
on which this defense is based, will require proof of 
such a nature as to impart thorough conviction to the 
mind. We cannot suppose that the unsupported spec- 
ulations and conjectures of Mr. Greeley, as to what his 
supposititious skilled mechanic -would have done 
under imaginary conditions, will serve any other pur- 
pose than to satisfy the Court of the correctness of the 
action of the Patent Office in holding that invention 
was exercised in bringing the Jones process into actual 
industrial existence, and in conferring its benefits upon 
the publie. | 

We will refer very briefly to the patents on which 
Mr. Greeley comments, and will do so mainly for the 
purpose of pointing out that everything material was 
fully presented in the Universal case: 

(1) Berliner Putent No. 548,623. This patent (and 
of course all that Mr. Berliner did) is fully set forth in 
the Universal case. It describes the etching process, 
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12 
which is very different from that of Jones. The chief 
importance of this patent is that it discloses the only 
method of making uniforin depth records thut was known 
to the world prior to the invention of the patent om suit. 
It thus shows what a radical departure Jones made 
from the previous practice of the art. 
Complainant's expert says (p. 64, Q. 4): 


* Directly, it has no bearing whatever upon the 


: novelty of the invention set forth in the Jones 
patent, except that it contains statements showing 
that at that time Mr. Berliner thought that suc- 


cessful duplicates of zig-zag records could not be 
made by depositing a matrix directly upon a wax 
record of that form.” 


The patent relates exclusively to disks of zine (or 
other material) “into which a spiral record of sound- 
waves is etched” (line 27, p. 1, printed spec., p. 235). 
. M. Berliner’s deposition has been given in this case 
- with that of his nephew and one time assistant (Mr. 
Sanders) and we are told by them something of the 
experiments carried on by him, Without at this point 
going into any detail, Mr. Berliner’s experimental 
history becomes an important testimony to the patent- 
ability of the Jones process, because of the fact that, 
when Berliner’s company learned of the Jones process 
| they dropped the etching process though in so doing 
ae | they had to infringe a patent. Had Berliner known of 
7 that process sooner, he would have dropped the etech- 
ing process and applied for a patent on the other, as 

= he actually did when he eventually discovered the Jones 
oe process, several. years after the latter had filed his ap- 
plication for patent. 

(2) Adams-Randel! British Patent No, 1058 of 1889. 
This patent also figures prominently in the defense in 
the Universal case. It proposes the thoroughly im- 
practical scheme of making a sound record in a layer 
of plumbago coated upon a substance which, while the 
record is being made, is in a liquid or semi-liguid 
state, and then making this record hard enough for 
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reproduction. by depositing on the plumbago a layer 
of copper or other metal. The thing produced would 
be a metal surfaced record (see Cameron, p. 105, Q. 
al). | 

(3) Rosenthal d& Frank Patent No. 474,410. This 
patent also was fully discussed in the Universal case. 
It has nothing whatever to do with making copies of 
any sort of a sound record. It proposes scratching a 
zig-zag record in a zine tablet. All that defendant’s 
expert can make of it is that, if a wax tablet were sub- 
stituted for the zine plate, and the apparatus were 
operated, we would then have the jirst step of the Jones 
process (pp. 329, 330). To discuss such patents is a 
sheer waste of time. 

(4) Young Lritish Patent No. 1478 of 1894. This 
patent was the corner stone of the defense in the Uni- 
versal case, and was also the foundation of the objec- 
tions and arguments advanced by the Patent Office to 
the grant of the Jones Patent. Undoubtedly, this 
British Patent affords the basis for the best argument 
that can be wade against the patent in suit. We have 
fully discussed it in our brief in the Universal case, and 
since Mr. Greeley pays but little attention to it we 
need not discuss it further. 

(5) Berliner’s Franklin Institute Paper of 1898. 
This publication likewise is in the Universal case. It 
relates to the etching process, and recounts some of 
Mr. Berliner’s efforts to obtain better results by that 
process. It is of interest to note that, in this paper, 
Mr. Berliner speaks of attempting to use wax (not for 
engraving therein an uniform-depth record, but) for 
taking an unpression of the etched record, and then 
electroplating on the wax impression. This (had it 
succeeded) would not have given to the world the 
Jones process. but it did not succeed, and Myr. Ber- 
jlmer referred to it in his paper merely to say that it 
was defective and why (‘floss of surface and conse- 
quently of Jine work”). The paper shows that the re- 
sult of this unsuccessful experiment was to lead Mr. 
Berliner farther away from the Jones process, namely, 
to the attempt to deposit a copper matrix on the zine 
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original. Myr. Cameron treats this publication at 
length in his answer to (). 33 (p. 109). 


Mr. Greeley'’s ** Skilled Mechanic” Proposi- 
tion Tested by Actual History. 


This FPrauklin Institute Paper affords an opportunity 
for testing the soundness of Mr. Greeley’s opinion as to 
what a mechanic, skilled in the talking-machine and 
electrotyper’s art would do. Mr. Berliner answers to 
that description. 3 

One of defendant's coutentions is that Jones’ process 
may be regarded us merely the application to an uni- 
form-depth engraved record, of a process well known 
in the electrotyper’s art, and that such application 
would be an obvious thing to a skilled mechanic. As- 
suming for a moment that the proper conjunction of 
these two things would give us the Jones process, we 
have from Mr. Berliner's experience a most. impressive 
evidence that the result of an attempt to apply the 
electrotyper’s art to the duplication of sound records 
carried him, Berliner, farther than ever from the Jones’ 
process. 

Turning to Berliner’s own comments on bis Franklin 
Institute paper of 1595 (pp. 264-268), we find that 
after attempting to employ wax in the way in which itis 
employed by electroty pers (2. ey, to take an LIN Pression of 
an etched record, no for engraving a laterally undulat- 
ing record) My. Berliner turned from it to the use of 
rubber softened by heat, finding (as recorded in his 
paper) that with the wax “ there is a loss of surface 
and consequently of (ive work.” The substituted plan 
of using softened rubber for the first impression, and 
wax fora second impression, seems not to haye been 
satisfactory, for we read in the 1595 paper that “a 
more direct mode of matrix-making became desirable.” 
Berliner thereupon took the unsolved problem with 
him to Germany and got the benefit of the experience 
of * a very prominent electrotyping firm there, who suc- 
ceeded, after a number of failures, in producing most 
accurate copper matrices by a direct deposition on zine 
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plates. tue metiiod GouSsisis in coverilig the zine 
with electrolytic brass.” 

Mr. Berliner tells us that this simpler process fol- 
lowed immediately and displaced that im which the 
Lard rubber negative was used. [ut this more direct 
method was in turn succeeded by a still “ simpler 
method, which consisted in covering the zine record 
with a very delicate layer of electrolytic copper” (p. 
268, @. 18). 

This is very instructive. Mr. Greeley gives it as his 
belief that a skilled mechanic, with knowledge of the 
practice of the electrotyper’s art, would naturally have 
employed the Jones process. But-as a matter of real 
history, a person having the éesi existing skill and 
knowledge pertinent to the subject actually attempted 
to use wax in the way in which it is employed in the 
electrotyper’s art. So far from suggesting the Jones’ 
process, the experience of this ‘“‘skilled” person led 
him first to adopt a process characterized by interpos- 
iug the additional steps of taking a uegative in hard 
rubber softened by heat; and from that led him to 
the process of depositing electrolytic brass directly on 
the zinc record, abandoning the use of wax altogether, 
and finally led him to the adoption of a still simpler 
inethod, namely, that of depositing electrolytic copper 
duectly on the zine original. This latter process was 
the ultimate development oy Mir. Berliners work, and 
was the process used by him so long as he had charge 
of this part of the work forthe Gramophone Co., 7. e., 
until 1898 (p. 269, Q. 22). Zhis was a year after the 
Sones appl reation Sor patent wus Nled. 

Again, Mr. Gieeley gives it as part of his belief 
that “such a mechanie “ would obtain from the prior 
art all information necessary to put him im full pos- 
session and conscious understanding of the Jones 
Patent (pp. 358, 339)—- 

“ even if, aside from this prior art, and with uoth- 
ing more than an clementury Ainowledge of the 
talking-machiue art and the electrotyping art, Le 
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ils the ales procedure for securing sueh anual 
records in permanent material the steps de- 
scribed in the patent in suit and set forth in the 
claims.” 


How much importance will the Court attach to any 
speculative opinion of My. Greeley in the face of the 
record contained in Mr. Berliner’s 1895 paper! We 
learn here that the problem was turned over by him 
(who possessed more than an “ elementary knowledge” 
of both arts) to “ a rery prominent eleetrotyping firm,” 
and then what happened? Did they “ naturally and 
inevitably,” and without exercising invention or en- 
gaging In any experimentation, put the Jones process 
into operation? Not at all. They sneceeded, and only 
“after a number of failures,” in depositing electrolytic 
brass directly on the zine plate. Again the knowledge 
of the art led away from the Jones process. 

It is not often that we have the opportunity of ap- 
plying such decisive tests to the conjectures of an 
expert witness touching what an imaginary skilled ex- 
pert would do under assumed conclitions. 

We now proceed with the review of defendant's cita- 
tious : 

(6) Defendant’s expert Mr. Greeley refers also to 
other patents, as Bell & Tainter, No. 341,214, British 
Patents to Gourand (Edison) No. 12,593 and 15,206, 
which are also in the record of the Universal case. 
Thus it will be seen that the defense of no-invention is 
supported by the same proofs as were presented in the 
Universal ease, which proofs are also the same as were 
passed upon by the Patent Office in deciding the pat- 
entability of the Jones invention. Setting all these 
aside, as having been sufficiently discussed for the in- 
formation of the Court, we take up the new matters 
contained in the record herein, whereof the most promi- 
nent is a copy of a deposition of Mr. Tainter given about 
ten years ago iInasmt then pending on the Bell & 
Tainter Patent, No. 341,214 (R., pp. 392-450). 

(7) TAINTER’S DEPOSITION. This deposition 
was printed as part of a Court record in a case never 
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I decided, and copies ot the printed record were furnisned 
‘ to counsel (Stipulation, p. 362). We contend tbat this 


ie 


~ does not constitute a “ publication” in the technical 
sense; but we will not stop here to discuss that point, 
because the subject-matter of Mr. Tainter’s deposition 
is quite harmless to complainant. Whatever evidential 
value it has is distinctly in support of the proposition 
that the Jones’ process has patentable merit. 

This deposition was given by Mr. Tainter in a suit 
based on the fundamental Bell & Tainter Patent, No. 
$41,214, which covered broadly the process of engrav- 
ing sound-records in wax-like materia], and also the 
product of that process, to wit, an engraved sound- 
record. This great invention, which is the origin and 
basis of the enormous sound-recording mdustry of the 
present day, was the outcome of four years (1881-1885) 
experimental work on the part of the collaborators, 
Alexander Graham Bell, Dr. Chichester A. Bell, and 
Charles Sumner Tainter. ‘The latter, in the depo- 
~ sition before us, opens a window of observation into 

the Volta laboratory, and affords usa glimpse of the 
vast experimental work which was there carried on at 
that remote period of time. The use which defend- 
ants expert makes of. this deposition is to hunt 
through the «hwndoned experiments of the Volta 3 
~ laboratory, and by selecting a fragment of one experi- 
ment here, and the fragment of another there, and 
putting them together, to produce something bearing 
a resemblance to the Jones process. Mr. Greeley’s 
reference to the Tainter deposition is on pages 
325-329 of the Record, and the substances of it is 
= that the Volta associates, among an innumerable 
multitude of experiments, attempted to engrave zig- 
zag records in various substances ; that in a descrip- 
, } fion lodged by them in a sealed package in the - 
Smithsonian Institute in July, 1881, reference was 
made to engraving both vertically and laterally un- 
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; dulating sound-records ; and that in the same descrip- 
tion it was said that ‘‘a phonogram of either of these 
kinds may be copied in more durable material by any 
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of the well known molding or electro-platiung pro- 

cesses. 

It is not, of course, pretended that there is here a 
description of the Jones process. The memorandum 
from which we have just quoted, stated what Bell & 
Tainter hoped or thought they could do m 1881, at 
the very beginning of their experimental work. Four 
years later, when they had reached the end of their 
experiments and came to make patent applications for 
what they actually invented, they were much wiser, 
and were able to speak more definitely. Zhey did not 
mention in a single patent the ideaof engraving a zig-zag 
record. ‘That idea was wholly cast aside, and their de- 
scription was confined strictly to the varying-depth 
record. 

It thus appears that Messrs. Bell & Tainter, the 
creators of this art, had not been able to find, after four 
years diligent effort, any way of either directly repro- 
ducing from a zig-zag record, or of copying it in a per- 
manent material, 

' Even if Bell & Tainter had experimented with, or in 
the direction of, the Jones process, and even if such 
unsuccessful experiments had been published prior to 
Jones’ invention, the patent in suit would not be 
affected thereby ; for where a matter rests In experi- 
ments which terminated short of actual commercial 
success, it is not available as anticipation of a patented 
invention. A patent is not defeated on the ground of 
anticipation unless what the earlier experiments did 
was sufficient to put the public ‘in possession of the 
invention.” “ Until of practical utility the public at- 
tention is not called to the invention; it does not give 
to the public, that which the public Jays hold of as 
beneficial ” ( //owe vs. Underwood, 1 Fish., 160). 


‘Tt has often been laid down that a meritorious 
invention is not to be defeated by something which 
rests in speculation vr experiment, or which is 
rudimentary or incomplete.” 


Edison Elec. Light Co. vs. Beacon Co., 54 
Fed., 670. 
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“ His efforts in that direction must be relegated 
to the class of unsuccessful and abandoned experi- 
ments, which, as we have repeatedly held do wt 
affect the validity of a subsequent patent.” 

Supreme Court in Corn Planter Patent 
Case, 21 Wall., 181. 


“The utmost that can be said of the other 
patents set up by the defendants is that some of 
them may appear, now that the Pusey invention is 
known, to be suggestive of it, and that 4y selecting 
parts from several of them, and making but little 
change therein, the Pusey contrivance might be 
constructed. But this is not enough to defeat a 
patent.” 

Pusey vs. Schenck, 71 Fed., 521. 


It will be observed that the experiments referred to 
by Mr. Tainter, belonged not merely to the infancy of 
the art, but to its pre-natal history, and if the Jones 
process cannot be found in the patented and pub- 
lished works of the Volta associates, it is worse than 
idle to search for it in the scrap heap of their aban- 
doned experiments and discarded ideas. Even if 
found there the discovery would not avail to defeat a 
patent by which a practical invention has been dis- 
closed to the world. 

This whole matter may be summed up by saying 
that Bell & Tainter so far from having invented the 
Jones process, did not succeed in practicing success- 
fully so much as the first step of that process. 

We confidently submit, therefore, that the informa- 
tion which the testimony gives us concerning the 
exhaustive experimental work of Bell & Tainter and 
the protracted experiments of Berliner, serves to ac- 
centuate the patentable merit of the invention involved 
in this suit. The fact that these inventors, searching 
long and earnestly for just such a process, failed to 
discover it, is evidence of the most convincing sort 
that, co far from being “ obvious,” its discovery was 
ap achievement of unusual merit. We submit that 
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great credit is due to an inventor who sueceeded in . 
discovering a process of such exceptional value, in a 
field which had been so chligently explored by the 
men whose experiments have been the subject of our 
discussion. 
It is important for the Court to remember that this 
complainant owned all the Bell & Tainter Patents aud 
4 inventions. This very deposition of Tainter was taken 
ig on behalf of the present complainant, and by complain- 
3 ant’s present counsel. Although complainant and its 
4 experts had the benefit of «// the experiments of Bell 
a. 7 & Tainter, of all their ideas, and of the personal asso- 
4 ciation of those inventors, 7/ neverthe/ess never canre into 
3 possesslon Of «a practical disk record-making process of 
a any sort until it ucquired the Jones process. This fact 
3 alone goes a long way toward proving that the Bell & 
oe Tainter inventions and publications had no effect what- 
es, everin the direction of bringing knowledge of the 
a Jones process into the possession of the public. 
a We therefore submit that the only new item of evi- 
= dence (Tainter's deposition) which this defendant has 
: ton contributed to the case, serves to fortify the patent in 
ES suit. 
¥ Why the Jones Process Did Not Come 
oe | Sconer into Use. 
= 3 In our brief in the Univeral case we have diseussed 
mae at some length the fincing of the Court below that the 


Jones process was not used long ago because the 
makers of sound-records, and all others who desired to 
engage in that profitable manufacture, and who (on 
the theory of the decision below) understood the 
Jones process fully, were awaiting the expiration of 
the Bell and Tainter Patent. We have shown that 
this is a matter of jfwef, requiring ample proof before 
the Court is warranted in adopting it; and we 
have shown that there is not a particle of evidence sup- 
porting the finding, but that, on the contrary, the 
evidence thoroughly disproves it. 
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What is offered bv defendant levem as evidence to 
support his explauation is the incompetent opinion of 
an expert. Myr. Greeley gives it us his opinion that 
the first step of the Jones process might have been 
held to infringe the Bell & Tainter patent, and he says 
(p. 341): 


“Tt is therefore not at ail surprising that the 
talking-machine interests averse to the American 
Graphophone Company showld have refrained 
from commercially utilizing what was a matter of 
common knowledge and of cbvious adaptability 
to the disk branch of the art, in view of the fact 
that by so commercially utilizing such matters of 
common knowledge they would be subject to 
suit for infringement and injunction or damages.” 


We offer a few pertinent comments on this: 

1, People do vot behave that way under the circum- 
stances stated. Generally they just infringe and stand 
the risk of a suit. The law reports and the records of 
this Court show that the Bell & Tainter patent was 
infringed down to the last hour of its existence, by people 
who were using what it clearly describes. The suggestion 
that anyone refrained, out of respect for this patent, 
from using a valuable process which it does not de- 
scribe, for fear that one step of that process might be 
held to come within the scope of some of the claiuws, is 
so manifestly absurd as fairly to justify a doubt of the 
sincerity of those who advance it. 

If, however, the sapposed possessors of such valu- 
able process were more scrupulous and more prudent 
than most persous of the present generation, and 
either feared or respected a possible dominating pat- 
ent, they would ceriainly treat with the owner of the 
patent for a license under it. Or, if they were of 
another and much more common variety of business 
men, they might try for a liceuse in the manuer pur- 
sued by the uctive Mr. Cooley. They might do any- 
thing imaginable sooner than what Mr. Greeley sug- 


vests. 
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2. The Bell & Tainter Patent did not éar, but on the 
contrary encowreged, Improvement, aS Witness the 
many hundred of patents subsequently issued and 
based upon it, and in which lmprovers patented every 
shadow of «a shade of an idea that occurred to them. 

3. The possessor of the Jones process in those years 
would doubtless have obtaimed legal advice to the 
effect that the first step thereof did uot infringe any 
claim of the Bell & Tainter Patent, and that a claim 
which speaks of engraving a sound-record could not 
be expected to cover engraving a zig-zag record, when 
the description was absolutely confined to a vertieally 
undulating record and vertically vibrating stylus. Iu- 
deed, the Tainter deposition conld have been relied 
upon as showing that Bell & Tainter not only did not 
reduce to practice the engraving of a zig-zag record, 
but that they deliberately discarded and rejected all 
their attempts in that direction. 

4. The complainant, the American Graphophone Co., 
was very glad to put this process into operation when 
it learned thereof from the patentee, Mr. Jones. Any- 
one who previously possessed the Jones’ process, if 
unuble to work it himself, would have done just 
what Jones did, offered it for sale to com- 
plainant. That company moreover, has in its 
service a large corps of “ skilled mechanics,” and cer- 
tainly it did not refrain for ten years or more from 
using the Jones process out of respect for its own Bell 
& Tainter Patent. 

5. Complaiuant’s licensee, the Edison Phonograph 
Co., was not restrained by this patent from practicing 
the Jones process. 

6. The Bell & Tainter Patent did not expire until 
1903, yet it did not prevent Mr. Jones from making 
this invention and applying fora patent in 1897, It 
did not prevent Mr. Berliner from making the same 
invention and applying for a patent for it in 1900, and 
did not prevent infringements which began «s soon us 
the Jones process became known. For example the suit 
against the Universal Co. was Jegun in January, 1902; 
and the Court will observe from the proofs in that 
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ease, and from the natnre of the process, that it was 
practiced for a long time secretly. The process lends 
itself to this, because it takes close expert scrutiny of 
» the product, and knowledge of indications not dis- 
covered in a day, to detect the fact that the Jones pro- 
cess was used in making it. 
7. The complainant, the American Graphophone Co., 
was itself the first to adopt and use the Jones process. 
Certainly that company was not waiting for the ex- 
piration of its own patent. 

The conclusion of this whole matter is that com- 
plainant has been, by the decision below, deprived of 
the benefit of its patent on the strength of two guesses, 
both of which are unsupported by the evidence. The 
w first guess is that there were persons who had knowl- 

edge of the Jones process as a complete invention 
before he invented it; and the second guess is that 
such persons refrained from putting their knowledge 
to practical use ont of deference to the Bell & Tainter 


Patent. 
— 
Mr. Berliner’s Deposition. 
Incidental reference has already been made to Mr. 
Berliner’s deposition, and little more need be said 
re about it. He was a very willing witness, and gave all 
the aid in his power to defendant’s theory that the 
Jones process was not patentable. Nevertheless de- 
: fendant’s counsel apparently thought it wonld have a 
4 cood effect on the mind of the Court if it were made 
to appear that Mr. Berliner were subpcenaed as a wit- 
> ness. So his deposition begins thus (p. 262) : 
*Q.2. You are here to-day in obedience toa 
subpoena, are you not ? | 
“A. Iwas served a subpena yesterday com- 
manding me to appear here as a witness in this 
7 * 3 a% 
Ww suit. 
This is a very characteristic and judicious reply, 
from which the Court inay, or muy not, infer that the 
— 
— 
— 
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4 service of the sunbpcena was My. Berliner’s reason for 

4 4 attending aud viving his testimony. 
a s . Mr. Berliner attempts to explain away the fact that, 
3 = as stated in his 1595 Franklin Institute Paper, he 
‘ = abandoned the attempt to use typographer’s wax for 
4 y ; taking «a uegative impression of his etched record. 
+ = ‘ The published reason was “loss of surface and couse. 
Es i. quently of line work.” The witness now says that 
.« 2 ‘‘loss of. surface” meant merely that the duplicate 
ze lacked the highly polished surface of the zine original, 
5 3 and that it was merely a matter of appearance. It 
a = seems incredible that a mere matter of looks would 
3 = cause abandonment of a process; but the scntruthful- 
7 4 ness of this explanation 1s apparent from the fact that 
_- © ‘= | BS it iguores the salient words “and consequently of /ine 
Es — work.” Ttis the “line work” that is everything in a 
“f “a a sound-record, and no amount of explanation can do 
a 5 ee away with the force of the words “loss * * * of 
e os “es a line work.” Mr. Cameron (p. 77) points this out, 
a 3 = eee showing moreover that any loss of surface sufficient to 
4 . —_ = : affect the polish on the surface of the plate would 


cause “a radical and fatal variation from the original 
record.” Mr. Cameron adds the fcllowing interesting 
bit of confirmatory evidence : 7 


“In this connection I observe that Mr. Berliner 
states that the records were commercially avail- 
able becuuse the sounds produced by them were 
very satisfactory and pleasing to the public who 
bought them. My experience with the records 
produced by Mr. Berliner’s company at about and 
even subsequent to the date referred to, viz., 1596, 
leads me to a very different opinion from that ex- 
pressed by Mr. Berliner as to the ‘satisfactory and 
pleasing’ qualities of such duplicates. In fact I 
distinctly remember upon ove occasion, when I 
was engaged in operating a gramophone with some 
of these duplicates, Mr. Berliner himself came into 
the office aud remarked upon the sadly defective 
character of the records, stating that he had, 
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however, some very superior records which he 
would be happy to place at our disposal. Acting 
on this snggestion he subsequently furnished some 
of these ‘superior’ records so that I had an op- 
portunity to see what the gramophone was capable 
of doing as late as 1898 with records which were 
pronounced by its inventor to be of a ‘superior ’ 
order. The reproductions from these records 
furnished by Mr. Berliner were exceedingly harsh, 
scratchy, and frequently so far out of tune as to 
render the recognition of the tune well nigh im- 
possible. In fact, they were of such an inferior 
quality that it was an exceedingly unpleasant ex- 
perience to remain in che room during their re- 
production. They certainly disclosed ‘a loss 
* * * of line work’ of the most serious kind, 
and J can fully appreciate Mr. Berliner’s state- 
ment contained in his lecture that ‘a more direct 
mode of matrix-making became desirable.’ ” 


Mr. Berliner makes some unimportent comments on 
the Jones Patent in suit, and in general acts as an ex- 
pert witness for the defendant. He then enters upon 
a defense of the defunct etching process, the demerits 
of which we do not care to recall, for the greater its 
merit the greater stil] must be that of the process which 
displaced it. 

On page 282, defendant’s counsel endeavors to elicit 
from the witness a statement that the reason why he 
did not practice the Jones process was because of his 
deep respect for the Bell & Tainter Patent (see the 
grossly leading Q. 49). Inasmuch as Mr. Berliner 
does not pretend to have had any knowledge of the 
Jones process prior to the invention of the latter, it 
would be difficult for him to make such a statement. 
The reply of the witness reflects more credit upon his 
skill in the use of language than upon his candor and 
fairness. We ask the Court to note carefully the 
language of this witness, for ifa “skilled person” 
would know the Jones process prior to the latter's mn- 
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vention, that process certainly wonld be known to this 


> 
* 


witness. He says (p. 253): 


“ A. Lceannot sufficiently emphasize this fact that 
in thoroughly recognizing the patents of Bell and 
Tainter, as taken out by able counsel of the Amer- 
ican Graphophone Co.,I felt that there was no 
use in folluwing up a method of cutting a record 
in wax or other solid material, and as these pat- 
ents had a great many years to run I did not fol- 
low up this method of making Gramophone 





- records. But I always thought that whenever the 

: Bell and Tainter patents would expire that the 
a art of cutting a Gramophone record in wax would 
. be open to everybody, and that the only patents 


standing in the way were the original” Grawo- 
phone patents, which would expire only a few 
years after the Bell and Tainter patents had ex- 
pired.”’ 





Berliner cannot assert knowledge of the process in 
i question earlier than the Jones patent application, and 
one controlling reason why he cannot do so is because 
he had an opportunity to prove earlier invention aad so 
secure the patent for himself. Instead of offering the 
above equivocation to the Court, a fair-minded man 
would have replied that the question utterly and abso- 
lutely misrepresented the facts, and a clear-Aeaded/ man 
would have realized that this was evident upon the face 
of things. 

Finally, Mr. Berliner eudeavors to impair the evi- 
dential value of his action in filing an application for 
the process In dispute in 1900, and of the interference 
which thereupon resulted, and in which Jones was ad- 
judged to be the prior inveutor. In order to accom- 
plish this object he says (speaking of the year 1900, 
when he filed his application, p. 286) : 
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“T felt in my own mind not only that such a 
process could not be employed at that time with- 
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out infringing the Bell and Tainter patents, but | 
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that, moreover, (Ae whole combination of processes 
involved therein iwas not patentable, or that if such a 
iw | patent should be issned that it could not be sus- 


taized in the courts.” 


Tt is evident that Mr. Berliner either did regard the 
process in suit as being, in the year 1900, novel and 
patentable, and that he was justly entitled to 

~ a patent for it, or that, in filimg his application 
for patent in that year, he perjured himself. In 
one case his application oath was false; in 
the other the above-quoted statement is _ false. 
Under cross-examination, Mr. Berliner bas a bad 
half-hour trying to square his application oath with 
his present statement, but we need not go into this. 
The present alleged views of the witness, and what he 

| now says he felt in his own mind in 1900, are of no 
earthly importance. His actions are what count, and 
his attempts to explain these away will not enhance 
his reputation with any one who may read of them. 

| 

| 


Defendant's Witness Sanders. 


Sanders is Berliner’s nephew, and was in and out of 
the laboratory in the year 1893, at which time he was 
about 13 years of age. He was ai that time gomg to 
school nearby (p. 808, Re-d. Q. 80). He was abroad 
from 1894 to 1896, and thereafter was again employed 
in the laboratory until about 1898. Sanders gave a 
direct deposition of no importance whatever. The 
only thing mentioned by him which approached in 
any way the Jones process was an alleged experiment 
in making ent metal records in 1893 or 1894, prior to 
his going abroad. He says that some of these cut 
~ | records were hanging on nails and on shelves in the 

laboratory when he returned in 1896, at which time 
Mr. Joseph W. Jones (the patentee) was an employee 


24 of the laboratory. ‘This fact, if it be a fact, has no 
| bearing on the case. 
Tt must be remembered also, that Berliner never 
made, even experimentally, a record by means of the 
— 
— 
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Jones process prior to Jones’ invention, and does not 
pretend even to have thought of doing so prior to that 
time. Cross-examining counsel misunderstood the 
witness’ answer to Q. 29, in which he used the words 
“cutting in wax and then making a matrix from 
this’; and on cross-examination, the witness was 
asked to describe in detail the procedure he followed 
in cutting a lateral record groove ina wax tablet, and 
using this record to produce a matrix (x-Q. 31, 


: p. 300). 
The witness’ auswer 29, in which he said “I refer 
= to the cutting in wax aud then making a matrix from 





this,” related to present practice and not to previous 
experiment. Nevertheless, the witness, answering the 


a above cross-question, not only gives a glib description 
es of the Jones process, but says “This was done about 
me 1898, but we made some films on brass plates as early 
— as 1893” (whatever that may mean). 1898 is later 
a than Jones’ invention, and we therefore disregard that 
ee | part of the answer. Following this up, in answer to 
ee ras 


x-Q. 34, the witness describes a procedure resembling 
that of the Jones’ process, and says it was dove in 
1893. He went abroad in 1898, to establish record- 
making plauts and the process he established was “ the 
etching process” (x-Q. 58, p. 504). Finally he was 
asked (p. 307): 


“x-Q. 74. You were asked in direct examination, 
Questions 10 and 11, whether vou knew of any 
method observed in the Berliner laboratory prior 
to 1896, other than the etching method. Why did 

_ you not, in answer to that question, mention the 
operation described m cross-question 34? 

‘A. Because I did not think of it until it was 
brought out by the cross-examination of Mr. 
Lewis. 

“x-Q. 75. You had forgotten all about it up to 
that moment, had you ? 

“A. Yes, sir. I could not place any dates on 
this until my thought struck on Mr. Wilson show- 
ing me these things, and not having worked with 
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Mer. Wilson after Gini dete of 1598, I placed the 
whole situation and conditions without trouble. 
In faet, the whole thing flashed through my mind 
cery suddenly, and I saw all the machinery and old 
laboratory right before me.” 


It is quite unimportant, even if true, that the Jones’ 
process was tried or used experimentally in Berliner’s 
laboratory in 1893. “But of course, itis not true, for 
otherwise Berliner would have mentioned it, and would 
have proved it in his contest with Jones in the Patent 
Office. A person who is lable to have things flash 
through his mind as snddenly as that, and to see 
all the machinery and old laboratory before him 
on so shght provocation, including a _ vision of 
what bad no existence at the time, is not to be trusted 
as a Witness. His mental condition should be a mat- 
ter of solicitude on the part of his family. 

The witness had not forgotten what was done in 


1598. 


“x-Q. 77. The cireumstance that this was 
done in 1898 had not escaped from your mem- 
ory, lad it? ! 

A. No, sir, it was while describing this the 
other flashed through my mind.” 


We merely wish to observe that this could not have 
been the basis of Cooley’s charge that Mr. Jones 
boldly purloined the invention from a fellow workmen, 
because the flash bad not occurred in what Mr. Sand- 
ers is pleased to call his mind at the time the Cooley 
atidavit was executed. 


Defendant's Witness Levy. 


My. Levy is a “ photo-chemist ” and was called as 
an expert in electrotyping. He tells bow wax is used 
’(p. 367) to “ take 

an impressi on” of the thing to be copied, and how it is 
used in a “ toggle press,” and then covered with plum- 


in that art as a “ molding material ’ 
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bago, which is “ just thrown over by the hund in some 
eases’ (p. 368), and after electrotyping the metal 
shel! is levell, if vp Ly bi lug oF /) / umered out Trom be- 
hind” (p. 369). All this tends to make it clear why 
others, including Berliney’s “ very promment electro- 
typing firm ” in Germany were, by their knowledge of 
the electrotyper’s art, turned in a direction away from 
the Jones process. It also shows how utterly prepos- 
terous 1s the suggestion that Jones’ process consisted 
in the mere application of the electrotyper’s art to a 
particular kind of sound-record. We also remind the 
Court in this connection of Mr. Berliner’s experience 
when he attempted to apply the electrotyper’s method 
to his etched record. 

Mr, Levy indulges in some unimportant criticism of 
the patent in suit (p. 573); and then he is asked some 
questions touching the sound-recording art, giving 
| him an opportunity (of which he fully availed himself) 
to display monumental ignorance of the particular 
matters in that art which he had specially examined. 
In answers to x-Qs. 36-58 he talks arrant nonsense, and 
further on he declared that the vibrations of the 
Graphophone Grand, which he had investigated and re- 
3 ported on for the Franklin Institute, were lateral, and 
that the small-sized cylindrical records were also 
lateral (x-Qs. 45-47); and he further says that “ dise 
records were made at that time [1899] tn wax laterally 
and in zine by engraving” (x-Q. 48 and x-Q. 51). We 
think it unnecessary to pursue Mr. Levy any further. 
Mr. Cameron has pointed out and corrected some of 
his extraordinary mistakes (Qs. 11-.13, pp. 82-86). 


- 
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The Jones Process is a Unit. 


In order to secure a foundation at all for the de- 
fense it is necessary to adopt the view that the inven- 
tion should not be regarded as a unitary process. Tf 
the express terms of the claim and the actual pro- 
cedure be arbitrarily disregarded ; and if the first step 
of the process be cut off from the succeeding steps and 
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viewed as being not an act or operation at all, the way 
will be prepared for an attack on the patentability of 
the invention. Ifthe process be regarded as unitary, 
aud as consisting of all the steps enumerated in the 
claim, its novelty is beyond question. The first step 
of the Jones’ process is cutting or engraving a record- 









groove “by lateral vibratiors of a stylus”; and the a Re 
<necess of the result depends absolutely wpon this step. EM 
Though every subsequent step be performed precisely ee 
ws stated in the claiin, the result (which constitutes the 3 a 
valuable thing to both parties and to the public) will ee 
not be secured unless the first step be as set x oe 
forth. Thns we have a very clearly definec in- Bros te 
dustrial process, which is distinguished from all 3 : ai 
that preceded it by precisely that feature to which ae 
its value is due. The new departure is the essen- ae 
tial and valuable part of the process. But defend- s “ 
ant asks the Court to disregard all this and to look at a 


the essential first step as a thing done, and not as the 
doing of athing. This arbitrary and erroneous view 
of the Jones’ invention has a great merit in defendant's 





eal 


i 


eyes, pamely, that they can then say that the other 
steps of this Jones’ process (with the head thus de- 
capitated) was an old process (or part of an old pro- 
eess) and that all that Jones did was to employ a vs 
particular sort of sound record in this old process. % 


Ce Ty TUT ne Er nae eRe 


From this premise it is then argued that it does not 
make a new process to apply un old process to a known 
article to which it had not previously been applied. : 
This argument breaks down at each stage. | 
1. The cutting of a sound-record by lateral vibra- | 
tions is just as clearlyan act or operation, susceptible Fe 


of being a part of an industrial process as the thing 
formed thereby (a uniform-depth engraved record) is 





an article or product, capable of being part of a new 
combination of elements. It is quite clear that an in- 
ventor might (as Jones did) give existence to a new 


industrial process by using the act of engraving by 
lateral vibrations, in conuection with other steps or 
operations; and it is also conceivable that he might 
have given existence to a new physical ¢Aing (article, 
= 
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or product) by combining the engraved uniform-depth 
record with other physical structural elements. 

It happens In this case that the new and useful in- 
vention is a process, and is described and claimed as 
such. It consists ip a new wav—‘‘an act or series of 
acts, —of arriving at a desired result, rather than in 
some novel structural feature of the thing produced. 
It is simply inconceivable that the Court will 
put these facts aside and treat the case as if 
the conditions admitted only of an improvement 
in an article or product. What Jones invented, 


-and what was patented to him in the patent in suit, 


Wis an industrial process, Whether at the 
same time he made, or might have made, a 
patentable improvement in dise sound-records, is 
wholly aside from the subject. 

But furthermore, the remaining steps of the Jones’ 
process, alter the proposed description of the essential 
first step, do not constitute an old process, or a com- 
plete process at all. The operation of making an 
original record is, in every case, an essential part of a 
process of making commercial sound-records. Not 
only so, but the nature of that first step affects vitally, 
not alone the ultimate product, but also every suecceed- 
ing step. All this was well disenssed and considered 
when the Jones application was pending in the Patent 
Office. The argument amounts to the proposal that 
the Court should disregard the claims of the patent 
and the kind of invention which was actually made, 
for the sole purpose of destroying the patent and pre- 
senting the use of the invention free to infringers. 

2. But even should we consent to view Jones’ inven- 
tion (as does defendant's expert when he remembers 
the theory of defense) as being the mere application 
to an engraved uniform-depth record of a process 
which had therefore been applied to a uniform-depth 
etched record, or to a variable-depth engraved record, 
we have by no means reached the coveted conclusion 
that the patent is void for lack of patentable inven- 
tion. It may (and in this case «does) make all the dif- 
ference in the world in a process and in its result, 
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whether it (the process) be applied to one thing or 
another, We need not go far for apt and decisive 
illustrations: In the case of Crane vs. Price the hot- 
blast process, applied to anthracite coal instead of to 
bituminons coal, gave the world a new and patentable 
process. In U.S. Mitis Co. vs. Midvale Co. (135 Fed. 
103) the application ot a bit of aluminum to molten iron 
instead of molten nickel, eave the world a new indus- 
trial process. In Curnegie Co. vs. Cambria Co. (185 
U.S. 403) the application of a large sized (instead 
of a small sized) holding reservoir, in an other- 
wise old operation, gave the world a new industrial 
process. These illustrations might be multiplied ad 
infinitum, but surely it would be superfluous in order 
to meet an attack so manifestly unmeritorious, The 
mere matter of the form chosen for the definition of 
an invention is of very little importance. If an inven- 
tion dias been made and the benefits thereof are appar- 
ent, it matters httle whether it be defined as an 
improvement in process or as an improvement in 
product. But in the present case there can be 
no doubt that what Jones invented was, what his pat- 
ent describes and claims, namely, a new process of 
raking oniform-depth sound-records. 

3. But here again we see the artificiality and insin- 
cerity of the defense. When defendant’s expert 
escapes from the constraint of a “plan of defense,” 
under which he must be careful to disregard the true 
character of the first step of the Jones process. and 
permits himself to speak naturally of things as they 
really are, he recognizes the Jones’ invention as a pro- 
cess. In his long answer to Q. 9 (p. 345 ef seq.) he 
compares complainant’s process, defendant’s process 


anil the process of the patent in suit. These are to. 


him (as to everyone who is not operating a ‘‘ scheme of 
defense”) “the several processes” and he starts off by 
Saying: 


“The rirsr step am all of these processes is the 
same.” And what is that “ first step” in al] three 
processes ? “CUTTING A ZIG-ZAG RECORD IN A WAX 
psc.” 
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And so he continnes speaking in a way so natural 
that we almost forget his character as “expert,” refer- 
ring repeatedly to “ the process of the Jones’ patent,” 
and saying again that— : 


at Comparing the several processes, it will 7 
seen that the wrs¢ and second sfeps are the same in 
all three processes.” 


Yes, we think that the Court will see that quite clearly, 
and, notwithstanding Mr. Greeley’s labored effort, 
in another part of his deposition, to make it appear 
that “ the first step’ im the process is nota “ step‘ 
at all, and uot even a part of the “ process.” 


Patentability Discussed on Theoretical 
Grounds. 


The focts decisively settle the question of patent- 
ability in the affirmative. Defendant opposes these 
facts solely by theoretical considerations. Starting 
with the new invention described mn the patent and 
practiced under its protection, the defendant’s expert 
embarks on the search for an analogy, and it is a very 
poor expert who (whatever the invention or its merit 
may be) returns empty-handed from such a quest. To 
bring into existence a new industrial process, thereby 
enriching mankind, isan achievement of one sort, call- 
ing for the exercise of invention, whether the inventor 
creates the process by devising entirely new steps, or 
by putting together for the first time steps severally 
old. To take such new process after it has been mace 
public, and to find an analogy to it among what pre- 
viously existed, is an achievement of a very different 
sort, requiring merely a little ordinary information 
and industry. This sort of undertaking has been aptly 
described by the Supreme Court as “ the wisdom 
which comes after the fact” (Carnegie Co. vs. Cambria 
Co., 185 U. S., 403). We shall not oceupy much time 
or space in the discussion of the theoretical considera- 
tions proceeding from that sort of wisdom, but we ven- 
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ture to say that the patentability of the invention can 
be demonstrated (as was done to the satisfaction of 
the Patent Office) without any reference to the decisive 
5 

facts of commercial results. 

In order to give Mr. Greeley’s position fairly, we 

> - ~ ? 

quote his conclusion in his own words. He says (p. 


340) that 


“a mechanic skilled in the talking-machine art 
and the electroplating art as it existed prior to 
the date at which the patentee Jones claims to 
have made the invention of the patent in suit, 
would have known how to produce permanent 
records in precisely the manner described in the 
patent in suit, and that such manner of producing 
permanent records would have been to such a 
mechanic the vivious way of doing this.” 


It is dificult even to discuss such an assertion as 
this in the face of the admitted fact that those skilled 
in the arts referred to never did (prior to the Jones 
Patent) “ produce permauent records in precisely the 
manner described in the patentin suit.” We cannot 
conceive how the quality of obviousness can be said to 
have resided in “‘ such manner of producing permanent 
records,” when in fact nobody thought of doing it. 
Finally, it is difficult to see (and here Mr. Greeley gives 
us no help) how this assertion is to be tested, and how 
it can be accepted as judicially demonstrated in the 
absence of any facts to support it. 

The more probable view of this matter, as we submit, 
is that the more information the imaginary “ skilled 
mechanic " might have had, the less likely would he be 
to think of attempting to make a sound-record by the 
method described in' the Jones Patent. The more he 
knew of the idea of engraving a uniform-depth sound- 
record, and of the experieaces of experimenters (such 
as Bell & Tainter) with that idea, the more confirmed 
would he be in the belief that the act of engraving such 
a record in wax-like material was absolutely useless 
for any purpose. The more he knew of attempts to 
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electroplate sound-records in general, and wax-records 
in particular, the more likely he would be to turn away 
from al! electroplating methods. The unsatisfactory 
results of such methods when applied to the favorable 
gine record aud the absolute failure of such methods 
for all other purposes,would not be calculated to invite 
farther experimentation iu that field. There was abso- 
skilled me- 
chanic”’ to have had all the mformation contained 
in it, which would suggest that, by combining the 
useless step of engraving » laterally undulating 
record in wavx-like material, with the (up to that 


lutely nothing in the art, assuming our “ 


time) impractical stiggestion of graphiting, elec-' 


tropluting and pressing a wax record, there would come 
into existence a process endowed with merit capable of 
revolutionizing the art. 

Further argumeuts based upon theoretical consider- 
ations, and all tending with more or less force to show 
that the character of the Jones’ process precludes the 
supposition that it was obvious @ priorz, were pre- 
sented in the course of the Patent Office proceedings, 
and we do not feel warranted in adding to the length 
of this brief by repeating them here. We shall urge 
only one other argument of this sort, and we do so 
because we think that, even if we did not have the de- 
cisive facts of commercial results, it would suffice to 
establish our contention. 

The basis of this final argument is the fact that a 
laterally undulating (or uniform-depth) engraved record, 
unlike a varying-depth engraved record, requires from 
its very nature fo be connected with other operations 
before it can be of any practical use. In itself it is in- 
capable of employment as a sound-record, since the 
thin walls of wax wonld not withstand for a minute 
the lateral thrust of a reproducing stylus. Hence the 
act of engraving a uniform-depth record cannot have 
an actual existence as a practical and available thing, 
except it be connected with other succeeding steps, which 
shall constitute a process as a whole and carry the 
operation on to a result which the public is able to 
use. 
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Thus on purely theoretical grounds, if we were con- 
fined to these, the question of patentability must be 
answered in the affirmative. Who could say a priort 
that the step of engraving an uniform-depth record— 
incomplete and worthless in itself—could be fitted into 
(or onto) any other steps or series of steps so as to 
obtain a commercial result? Manifestly no one could 
say so. Only an inventor would think of it, and 
his thought would weed to be subjected.to practical 
test, t. @, “‘reduced to practice,” for every 
pertinent bit of information in the art 
would contradict the idea. And who could say, 
a priori, that the other steps, which, when fitted to 
this useless first step, would make a commercial process, 
were the previously unsuccessful uttempts at electroplat- 
ing and pressig wax records ? Aud when all this is 
thought out, perfected in its details, demonstrated, 
comprehended by others, and its value estimated and 
brought to notice, what mau—be he judge, patent ex- 
pert or counsel—can adjudge that, in al] this no inven- 
tion was exercised, but that all was obvious to and in 
the couscious possession of every “ skilled mechanic ?” 


Authorities on Patentability. 


Tn addition to the authorities cited in our brief in 
the Universal Co.'s case, we call attention to the fol- 
lowing pertinent decisions : 


Star Brass Works vs. Genera! Electric Gru., Lt Ee ht., 

398, 400 (C. C. A.): 

“Tt may be true that Anderson has only taken 
the familiar contact spring or brush, and placed it 
in a protected position, but this chauce Seehis To 
have made the difference betwéeni a defective 
mechanism and a practical method of attaining the 
desired end. Where, as in this case, the departure 
from former means is only small, yet the change 
is important, the doubt as to whether the invent- 
ive faculty has been exercised is to be weighed in 
view of the fact that the device In question has 
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displaced others which had previously been em- 
ployed for analogous uses, and this may decide the 
issue in favor of invention.” 
Citing : 
Arementz vs. Cottle én., 148 U. 5., 596. 
Consolidated Co. vs. Detroit Co., 47 F. B., 


Sot. 


“Tt is a fact entitled to serious consideration in 
determining whether Anderson's improvement was 
so obvious as to be one which would occur toa 
mechanic skilled in the art that Van Depeole, with 

~ | his conceded skill, cid not attain the desired end.” 


In Avrementz wus. Cottle Co. (145 U. »., 296) a sit- 

i uation similar to the case at bar was presented. The 

4 invention was a very simple one, namely, a collar but- 

ton formed froma single piece of sheet metal. The 

Circuit Court had decided that in view of prior pat- 

ents, one of which showed a stud fastening made from 

a single piece of sheet metal, that the modifications 

made by the patentee could have been made “ without 

~ exercising invention, and by applying the ordinary 
skill of the calling.” 

The Supreme Court reversed this decision saying: 


“The view of the Court below, that Krementz’s 
step in the art was one obvious to any skilled me- 
chanic, is negatived by the conduct of Coft/e, the 
president of the defendant company. He was him- 
self a patentee under letters granted April 16, 
1878, for an improvement in the construction of 
collar and sleeve buttons, and put in evidence in 
this case. In his specification he speaks of the 
disadvantages of what he calls “ the common prac- 
tice to make the head, back and post of collar and 
sleeve buttons separate, and to unite them by 
solder.” His improvement was to form a button 
of two pieces, the post and base forming one 
piece, and then soldering to the post the head of 
the button as the other piece. Yet, skilled as he 
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was, and with his attention specially turned to the 
subject, he failed to see, what Krementz after- 
wards saw, that a button might be made of one 
continuous sheet of metal, wholly dispensing with 
solder, of au improved shape, of increased strength, 
and requiring less material.” 

Comment was not needed to show the applicability 
of this test to the present case or to point out that the 
difference between the facts of one case and those of 
the other are all in favor of the invention of Mr. 
Jones. He was dealing with problems far more 
obscure and perplexing than those which attend the 
making of a collar button; and, on the otber hand, 
the testimony borne by Mr. Berliner and his company 
to the novelty and patentable merit of the Jones in- 
vention 18 much more forcible than the testimony of 
Cottle and his company to the invention of Krementz. 

Further the Supreme Court in that case said : 


“ Tt was also made to appear that the advan- 
tages of the new button were at once recognized 
by the trade and by the public, and that very large 
quantities have been sold.” 


Here we have the more cogent evideuce of the fact 
that Jones’ process has completely displaced the pro- 
cess formerly used aud has taken possession of the eu- 
tire field. 

The Supreme Court cites a number of cases sup- 
porting the couclusion that : 


* When the other facts in the case leave the 
question of invention in donbt, the fact that the 
device has Lone into general ise anil has displaced 
other devices which bad previously been employed 
for analogous uses, 1s sufficient to turn the scale 
in favor of the existence of invention.” 


One of the cases cited was Topliff us. Topliff, 145 
U.5., 156, where the invention in controversy was re- 
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ferred to by the Court in the words “ Trifling as this 
devintion seems to be.” The Court in that case said: 


“ While the question of patentable novelty in 
this device is by no means free from cdonbt, we are 
inclined, in view of the extensive use to which 
these springs have been put by manufacturers of 
wagons, to resolve that doubt in favor of the pat- 
entee, and sustain the patent.” 


















: <= We say (adopting the concluding. words of the Court 
. in Arementz v. Cottle), “We think, therefore, we are 
within the principle and reasoning of these cases” in 
affirming the patentable character of Jones’ invention. 
Indeed we are utterly at a loss to conceive of any rea- 
2 sons that could be advanced for denying to the patent 
; here in suit the benefit of the conclusions which are 
* uniformly held, by the highest judicial authority, to 
ie follow from the undisputed facts of this case. 
: 
28 Infringement. 
4 There is no ground for a dispute as to infringement. 
| Complainant’s Exhibits 7 and 5 are specimens of de- 
nf fendant’s manufacture. Complainaut’s expert (Q. 6, p- 
‘= 21) testifies and proves that these were made by the 
ae Jones process. 
ie Defendant’s witness, Prescott {p. 315) testifies that 
defendant's records are mae by first preparing a “ flat 
disk of wax-like material” on which “a zig-zag record 
is made by well-known means.” This is covered with 
graphite, an electrotype matrix is deposited thereon, 
a © copies of this matrix are multiplied by electro deposi- 
tion, and the commercial sound-record is formed by 
pressing one of these matrices into suitable plastic ma- iz 


terial (p. 316, Q. 8). That this is the Jones process is 

not seriously open to dispute; but if defendant wishes 

to give the most striking possible proof of lack of sin- iB 
eerity in the defense it can do so by disputing that it is 
infringes the patent in suit. The Court will hardly 
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have patience with the suggestion that defendant 
sought a license under, and intervened in a suit 
involving, a patent which it is not using. Neverthe- 
less, since there are indications in this deposition of 
Prescott, and in that of Mr. Greeley, that de- 
fendant does propose to dispute the fact of infringe- 
ment, a brief reference to these indications may be de- 
sirable. 

It will be observed that in the Jones specification 
nothing is said about making a plurality of matrices, 





since that is a mere matter of manufacture, depending 
on the number of sound-records desired. The inven- 
tion ends with the production of one matrix ; and when 
the inventor has told how to obtain this, the manu- 
facturer can make as many copies of it as he may need 
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in his business. Todo this plainly involves no de- 
parture from the patented process. It appears from i 
the depositions of Prescott (p. 315), Manwaring (p. 5 
313) and Emerson (p. 131, x-Qs. 16-19) that manufact- f 
urers commouly make a number of matrices for stamp- 
a. iug. This is sometimes done by taking several elec- ¥ 


trotypes from the original wax record (Emerson) and 
t sometimes by making several copies of the first electro- 
type ( Prescott). 


Defendant's expert, 10h a). v (}- Sit, Bndertunes te 


con pare these commercial presse swith tht 

H patent in suit, and it will be observed that b s tir 
i bring himself to Sai V that the commercial TEU i i fe 
not employ the process of the patent in stat, ort Lens 


in the smallest particular the testimon) of Mr. Cam- 
eron ov the subject of infringement. Whether or not 
counsel for defendant will undertake to argue non-in- 
frinzement is interesting merely for the farther indies 
tion it will afford as to the character of the defense. 

In rebuttal, Mr. Cameron testities (Q. 40, p. 11) 
that the making of a plurality of matrices 1s not a de- 
parture from (but rather a more abundant carrying out 
of) the process in suit ; and-that it is quite immaterial 
whether the stamping of the duplicate is done by the 
first matrix, or by a copy or replica thereof. The re- 
sult both as to procedure and product is precisely the 
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same. ‘This is too obvious to stand in need either of 
evidence or argument. 

We ask that the decision below be reversed and the 
cause remanded to the lower court with directions to 
enter the usual decree for complainant with three-fold 
damages as prayed above. 

September 27, 1906. 

Respectfully submitted, 
Purtrm Mavro, 
REEVE LEWIs,' 
C. A. L. Massrg, 
Of Counsel for Complainant-Appellant. 
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ey. substituted for the lever in defendant's. machine, ° bifid ots -actea 
Buch an argument would hardly be, permissible were we, concerned = oon 
with a broad,. fundamental patent, but in a patent, strictly- limited. fo'a Fee, 
a specific constracae it is wholly irrelevant.\’ Gathright obtamed:his . © --~. 
ia second patent becduse he convinced the Patent Office Officials that he «-- © .;:.. 
% had made an improvement on the. mechanism of. the first patent;. and aks 
a we are now asked to hold as an infringer one who does not usethe i ina- Jt 
~ “ie provement. This cannot be done. rm 
a It follows that the decree is affirmed as to the. seen Gathright ake PE uy 
| ent and reversed as to the first without costs of.this court, and the © =, 
cause is remanded to the Circuit Court with sectiagety to enter. | ihc 
decree in conformity with this opiiog, without costs. 
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L ine tavaerioncitvnanos. 
; se Where an existing process or device discloses what appear to be in 
~ e guperuble objections to practical operation, It is persuasive evidence of 
i invention that an improver has ‘the foresight and courage to break away 
s from such disclosure and conceive of some new method involving a dif- 
ferent principle; but it is also evidence of invention if one, by taking & 
| step forward, sees that what appeared to be barriers to progress are mere 
fe obstructions to side paths and byways, and that the road to 8 practical 
“ll ' {invention lies straight abend. 
2. (Ed. Note —For cases in point, see Cent. Dig. vol. 38, Patents, $$ 16, 17.) 
a 2 Samer. 
a Bi Where the question of invention is still left in'doubt after the appll- 
eation of the usual negative tests to establish want of invention, = tal 
a doubt may be resolved in favor of tbe patent by evidence of sucte™ fu 
: results where others had tried and failed, especially where such success 
“a is In both operative and commercial results. ; 
—_ - {Ed. Note.—For cases in point, see Cent. Dig. vol. 38, Patent, § 40.) 
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596 , 1)" 351 FEDERAL REPORTER, ~ , we yt 
@& Sase—Process ror Mazina Sounp Rexcoupa, 

The Jones patent No. 688,739, for a method of producing sound records 
for use in talking machines of the gramophone type, which consists in 
cutting or engraving a record groove of uniform depth, by means of the 
lateral vibrations of a suitable stylus, upon a disk of waxlike material, 
coating the same with a conducting material, and then forming a matrix 
thereon by electrolysis, from which the duplicate records are made by im- 
pression, was not anticipated by anything in the prior art, and discloses 
patentable invention, Also held infringed. 


~‘Appeats from the Circuit Court of the United States = the South 
ba te sr of New York: : 

r opirrions below, see 145 Fed. 636,643. sa 

' These causes come here upon appeals from decrees of the United 


States Circuit Court for the Southern District of New York, dismiss- 
ing bills alieging infringement by defendants of complainant’s pat- 


_ ent No. 688,739, granted December 10, 1901, to Joseph W. Jones, 


for a process of producing sound records. | The opinions of the court 
below are reported in 145 Fed. 636, 643. : ere 


Philip Mauro and C. A. L. Massie, for appellant. 
Horace Pettitt, for appellee Universal Talking Mach. Mfg. Co. 
Samuel Owen Edmonds, for appellee American Record Co. 


i. Cora WALLASE eee and Tons SEND, Circuit 

. TOWNSEND, Circuit Judge. The court below, upon a well- 
considered and exhaustive discussion of the patented process and of 
the prior art, and of the other evidence, held that the patent disclosed 
a patentable process, but said as follows: 


“The step by which the tablet la cut into or engraved by the latera! move 


“ment of the stylus, instead of such undulations being traced or etched, was 


perbaps a step forward. Old Ideas and suggestions, bowever, which are found 
In prior publications, were used to produce the better result. This acbleve- 
ment did not involve the ingenulty of an inventor, but comes within the limit 
of the skilled In that class of workmanship. What the patentee Secetepleiee 
is thought to fall within the rule laid down In the following cases:... Locomo- 


tive Works v. Medart, 158 U. 8. 68, 15 Sup. Ct 745, 39 L. Ed. 899; Smith v.. 


Nicholls, 88 U. S. 112, 22 L. Ed. 566; Pennsylvania Company v. Locomotive 
Company, 110 U. 8. 490, 4 Sup. Ct. 220, 28 L. Ed. 222.” 


The facts chiefly relied on to support this conclusion as to invalidity 
of the patent are the following: 

The patented process applied to cylindrical records of varying depth 
was described and shown in the prior Young patent, which purported 
to cover “improvements in connection with (inter alia) gramophones,” 
thus, it is claimed, implying the process applied to a disk. The prior 
Edison British patents referred to phonograms “in the form of a disk, 
* ™* ™* and the marks are to be either in straight lines, spiral, zig- 
zag, or in any other convenient form,” and stated that “the reproduc- 
tion of the phonogram from a matrix * * * may be made ‘pon 
i 2 Ss ete 

The prior unexpired Bell & Tainter patent, No, 341, 214," was, broad- 

, for the process of cutting or engraving sound records in wax. 
ne of the ctaims of said patent was as follows: 
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graving 0 or cutting the same fo wax or @ wax-like composition, substantiall, ; 
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: Asa itis argued, acd Berliner testified, that. Min mes A) To at se nee f : 


= “this whole matter of cutting a. gramophone ‘record’ directly ‘i wax or Paps eg Fee Se P 
ay solid materia! was thoronghly familiar to all’ of us; but on account of thé very §~+° 2. 7 ' 
broad scope of the Bell & Tainter patent no'attempt was!made to make such - Fe a = ee, 
records for commercial use, because we felt sure that the Bel] & Tainter Dat pata og 
ent would be sustained against them” ey or) (i> se Boat Sa ee Be 
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But even if, for the sake of the argument, we assume the cortécthils g wg Ge. 
of. the assertion of the complainant, in this record and otherwise;‘as to. 4. 9.“ 
the broad scope of said Bell & Tainter patent and the effect ‘of i > FRE 
disclosures, it is clear that no actual. ifiventor. of the improvement _ , ee a 
covered by the patent in suit wotild have been deterred by any such {MNT 
apprehensions from applyifig for a patent for stich improvement., ‘Ig -*: eet: 

no such excuse appears to have been thought of or.suggested bys 2. ag 
counsel or experts for defendant in the .suit against the defendant, -...0 ~.-"s2— 
the Universal Company. _ The court record of the Bell & Tainter.pat-. . 5 U0: 
ent shows that the would-be improvers upon the art therein disclosed ~~ 4 : 
continually and persistently patented and defended constructions which ~ Sa 
embodied the inventions .described therein. .The defendant, the, Usi- © > Ss 
wersal Company, commenced its infringement of the patent.in suit ae 
. more than a year before the expiration of the Bell & Tainter patent. ye eee 
And the Bell & Tainter patent did not deter this patentee, Jones, from Poe 
seasonably filing his application in 1897. In view of the now confessed en 
superiority and commercial success of the product of the patent in suit, _— 88h 
it may saigly be assumed that its inventor; by obtaining a patent, ae 
might at any time have secured, by license or otherwise, a‘substantial ©. << 


ath, 


consideration therefor. In any event, he might have applied for the ~. 
patent, and thus placed himself in a position to commence operations , 
thereunder immediately upon the expiration of. the Bell & Tainter 
patent. And it is a sufficient answer to.the testimony of Berliner, 
uoted above, that he was not in fact deterred by. amy such considera- 
tions when he applied for a patent for the invention . in suit before the . + 
expiration of the Bell & Tainter patent. , | 
An examination of the Bell & Tainter patent shows ‘that the assump- > he 4 
tions as to its broad scope are without foundation. There ts not a ak 
word oi reference in the specifications to the engraving laterally of-un- +i 
dulating records, or of any records of uniform-depth.. And the ex-: a 
perience of complainant with said patent, and the evidence as to- ie “h 
iments of Tainter, one of the patentees, in connection therewith, 
show that it never served as a disclosure of the process of the patent 
in suit. Even the complainant, which was the owner of the Bell & 
Tainter patent, never succeeded in obtaining a practical disk record 
until it adopted the process of the patent in suit. _ . 
As to the prior Edison patents, it is evident, as the court below sug g- 
gests, that he “had in mind a record of the. vertically undulating type.” 
hat he never had in mind the flat disk Jones record is sufhciently 
’ shown by the failure of defendants to introduce any evidence that he 
ever applied his invention to the production of such disks, 
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| BIB uae *.7401 repERir REPORTER. '9/ 49 42 ingame Ms 
Pa _The arguments based ‘on the prior Berliner'patents! ‘asa’ disclosure 
i Med: of the process of the Patent in suit, are sufficiently disposed Of by the 
Sh - £8 foregoing Considerations, by the finding of the court below that “the 
” at Series of acts described in the Jones patent produced a definite and use- 
yl seh ul result €ssentially different from that described in the patents to 
*- 33 Berliner,’ by Berliner’s failure to claim that Said patents disclosed Said 
e* val wwvention, and by his oath in his application for a patent for. said process 
= ae ss tit was a patentably novel invention, and by the fact that the pro» ; 
as : cess of the patent in Suit has completely displaced ‘that of the Berliner 
= ae pr -ESS, 


Vuthermore, Berliner, in his Franklin Institute lecture in 1895, de 
scribed a method of making duplicates from his etched zinc disks, 
and, stating the objections to practical use, concluded that these ob- 
Jections would shortly be obviated. Ten years later, when he was 
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ree ‘ T 
3 ed as a witness in this suit against the American Record Company 
rte he fails to state that he ever overcame Said objections or devised a 
er i Practical method of duplication, but merely says that because of the 
x $5 R Bell & ‘Tainter patents, “T felt that there was no use in following up a 
ape ee method of cutting a record in wax or other solid materia)” : 
=e he Young British patent, No. 1,487, js manifestly the closest ref- 
pe ph erence in the prior art, for it discloses substantially the Process of the 
437 i] tat patent in suit applied to the Production of vertically undulating grooves ‘| 
aii 8 7! in a cylindrica] record, Referring to said patent, the court below said 
Shy iyi | as follows: | 
“arth hf “The skilled artisan doubtless would have bad little difficulty jp adjusting 
es 13, the various elements $0 that a fut Sound record of the trpe in question could | 
a. ik 7} | have been produced without experimentation or the trials of an Inventor. ae 
veer ah think that the patent not only indicates that the process deserthed Mizht sub t 
2 “ihe sagt stantially be used in the way pointed out by Jones but also that the buteutee 
Pa -: J | contemplated the application of his intention to the disk r Js | 
Seat Ts | But the language of the Young Specification would seem to in- 
ae 5g | dicate that the patentee, like Edison, had in mind the application of 
; if8 HY is process to cylindrical records only. The opening statement in the 
ay Specification is as follows: c7 
mats da Ht My present invention relates fo a method of and a menna for reproducing 
mig . any number of d uplicates or counterparts of sound records that have been en 
a Sint! sTaved, indented or otherwise Produced upon the rotund’ or cylindrical record- 
wine © surfaces of phonographs, &ramophones, &raphophones,* 
: iy Furthermore, the Steps in the specified Process indicate that they 
aa ane are to be taken in connection with a cylindrical record, and involve the 
ces f° % f destruction of the Original and the collapsing of the duplicate, with 
oF f the consequent risk of injury. 
‘+ ren “ he court below, in a full, fair, and accurate presentation of all 
ee the material and salient facts in this case, has held that the patented 
=" Rie’ Process produced a novel and useful result, but that it was within the | 
Lg Wag ge limit of the skilled workman. It is upon this latter point that we feel 7 
3 - Constrained to differ with the court below. We think that it gave too 
ig? much weight to the effect of the disclosures of the Young patent. 
4 4 And we conclude, in the light of the prior art, that th» changes from 
- Pag oung to Jones involved invention, because, inter alia, Jones was 
. + i Practical, Young was impractical ; Young was before the public for six 
a $ bo 
Be . it, i 
= oh ian al = be a = e “ a o es ane! 2 Raymond R. Wile 
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VERSAL TALKING M. MFG. CO. > 699: 0.8 8" mye. 
years before any “skilled: artisan’? succeeded “in adjusting thé varios Sone 
elements ‘so’that a flat sound record of the typé in questioncould be - “<4 = 
_ produted,” ‘ard nd one prior to, Jones ‘saw ‘that it could be adapted'to’ o <== -*~ 
a -practical disk record’ with lateral undulations; there were inherent, ~ .-3%.<*" 
objections to the practical production of varying depth. records, which; :.-:) <7 °°%: 
Jones found did not exist. when the known’ or suggested-processes © -« Fr 
were‘ applied to laterally undulating grooves of éven'depth. “*"'4-"ses 2 57! 
“If ‘further evidence of the patentable’ novelty*of. the Jones,.process’ , 
be sought, it may be found in the deposition of’ Chartes S-Tainter,"a | a *. 
gtaphic record of unsuccessful efforts, ‘wiredlized anticipations;'and +.” * 
abandoned experiments. Where an existing process'or device thus ~ - 
discloses what appear to be insuperable objections to,practicat opera; - 
tion, it is persuasive evidence: of invention-that‘anm improver. has the.’ . 
foresight and courage to’ break away~from ‘sich ‘disclosure and-cons 2=-~. > % 
ceive of some new method involving.a different principle; butit’is.'  ° .2 
also evidence of invention if one, by, taking.a-step forward, sees.that © “-«~."* 
what appeared to be barriers to’ progress:iare mere obstrnctions:to .. -~° 
side paths and byways, and that the rcad ‘to’ a' practical invention ~2 at? 
fies straight before him. : The, record of the litiggtions-involving the =, 
patentability and infringement of the devices:employed.in this-new ~~. ~~ * 
sound producing art shows that inventors and:skilled mechanics were - . _ 
engaged in a struggle to devise and construct improvements upon ot 
the existing devices, to overcome the objections:to their practi 
operation, and thus widen their field of use.’ In the case at bar, it is 
shown that it did not occur to any one. before, Jones that the old use « 
of the varying depth process‘on cylindrical records could be: adapted — 
‘to a pew use with a uniform depth process on flat records with 2 use- .. 
ful #3 practical result. | Pat eek, cee cited Sin BY TBaont ne bee 
The courts have generally found it inadvisable to attempt to define © 
invention, and, concluding that there are no affirmative rules by which 
to determine its presence or absence in every case, have recognized — 
and applied certain negative tests to establish want of invention. 
Walker on Patents, §§ 24,29. But where, upomthe application of these 
tests, the question of invention is still left in doubt, such doubt may be 
resolved in favor of the patent by evidence of successful results where 
others have tried and failed. This doctrine has not only been repeat- 
edly asserted and applied .by the United States Supreme Court, from 
Loom Co, v. Higgins, 105 U. S. 580, 26 L. Ed. 1177, down to Car- 
negie Steel Co. v. Cambria Iron Co., 185 U. S. 403, 22 Sup. Ct 
698, 46 L. Ed. 968, but by this court in numerous decisions, where, 
as in the case at bar, it was argued that the means provided were 
‘so simple and obvious that they could not have involved invention, A 
few of these cases will illustrate the lengths to which this court has 
gone in applying this principle. 
In Singer Mfg. Co. v. Schenck, 77 Fed. 841, 844, 23 C. C. A. 494, 
this court said as follows: \ 
“In view of the prior state of the art thus exhibited, it seems now to have 
. ‘been a very simple thing to do what was done by the patentees. * ° ®° But 
the record in this case affords extrinsic evidence of « most convincing kind 


that what was done by the patentees was not an obvious thing, and that 
+ the change of organization was not one which the skilled mechanics of the par- 
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 thenlar art could have suggested and ‘introduced without the exercise of tn= 


ventive faculty. This evidence Is supplied, not only by the many patents for, 
improvements, which fell short of producing the simple, compact, 4ess expen- 


sive, and more efficient bearings of the patent, but by the sterility, during 20 


years, of the great army of Pag age enphoye by ome ‘various ‘Sewing-ma- 
chine manufacturers.” i 


In Brunswick vy. Thum, 111 Fed. 904, 50 C. C. A. 61, the patent 


covered merely an upgrade portion inserted in a bowling-alley return- 
way. ere the court said as follows: 


“The improvement consists In an extremely simple, and, it erential seem, per- 
fectly obvious, application of common knowledge as to the law of gravitation. 
Were there nothing in the record but the bare statement of facts above set 
forth, we would be inclined to concur with the court below in the proposi- 
tion that, ‘had any skilled mechanic. been asked to perfect a structure that 
should gradually arrest the momentum of the returning ball, an ascent would 
obviously have been the structure needed.’ But in this case, as in the Singer 
Case, the evidence shows conclusively, and indeed without contradiction, that 
this very demand for an arrester of the returning ball was before skilled me- 


chanics for many years, and yet no one sierra — hit upon the ee 
which now seems so obvious.” . 


In George Frost Co. v. Cohn, 119 Fed. 505, 56 C. C A. 185, eiced 
the invention consisted in the ‘substitution of a button of rubber or 


similar material for a metal button in a hose supporter, this court. 
said as follows: 


“Whether the feature of novelty. fs the employment of a new material, or 
a change of adaptation in other respects, the inquiry always is whether what 
was done involved the exercise of inventive faculty as distinguished from the 
ordinary skill of the calling. Whey the substitution has accomplished a result 
which those skilled in the art had long and vainly songht to effect, the evidence 
that it involved something beyond the skill of the calling is so persuasive that 
it generally resolves the inquiry in favor of patentable novelty. Applying that 
rule to the present case, we conclude that the patent in suit, as regards the 
claim in controversy, is not valid for want of patentable novelty.” 


Upon the same ground, in Brown v. Huntington ‘Piano Co., 134 
Fed? 735, 67 C. C. A. 639, this court sustained a patent for a minor 
improvement in making the adjustment of a music desk on a piano 
automatic; and in Rumford Chemical Works v. Baking Co., 134 
Fed. 385, 67 C. C. A. 367, the patent was sustained where the change 
from the prior art consisted in substituting granular for pulverulent 
material in baking preparations. 

_ In these circumstances, the disk produced by the patented process 
responds to the test of success where others have failed. But, in ad- 
dition to this inventive success, it is also a commercial success. And 
this success is not subject to the criticism that it is due to extensive 
advertising, or the attractive manner of placing the articles before 


_ the public, or “the energy with which they were forced upon the 


market.” McClain v. Ortmayer, 141 U. S. 419, 428, 12 Sup. Ct 76, 
35 L. Ed. 800. Nor is the disk merely such an element of a device 
that its sales may be ascribed to the popularity of other elements. 
thereof, or of the entire organism. Doig v. Morgan, 122 Fed. 460, 
59 C.C. A. 616. The patentable novelty of the process of the patent 
is not only indicated by large sales, but also by the unassailable evi- 
dence of that most sincere form of flattering recognition, namely, 
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imitation and appropriation: by-‘rival-mannfacturers? In. sit: it has ~ eS se r. 


so far supplanted all: other: methods “previously: used that apparently: 
all ‘disk records ‘are now‘ madé dy. s2id ‘process;and. complainant's 
chief competitor admits that it has discarded its own patented etching 


process. and has ‘substituted: thetefor’ the’ protess df the patent‘in suit. 


The validity of the patent is thus established *by “commercial ‘success, 
resultant solely frem imventive success, -and such. extensive public use 
as to supersede disks made’ by other -processes, which is “pregnant 
‘evidence of its novelty,‘value, and -usefulness.” Magowan' v:“ New 
York Belting &. Packing ‘Co., 141 U. S. 332, a43,. 12 Sup: Cy 7, 
35 L. Ed. 781. ye ates BP 

‘ As to the objections raised that the patesit in suit cvers amere mode 


‘*. iS. of operation, we concur in the conclusinn of the-court below.that the 


. 4 in making its commercial records. The result of an inspection thereof: 
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Process of the patent in suit was a patentable ones) vit om 


The contentions in support ‘of the defense ‘of toninfringenient do - 


not require extended discussion. , The defendant, the Universal Com- 
pany; denies infringement, under a claim -that-its, tool. does. not cut 
or engrave its‘ soft ‘material, but displaces it. It does not appear 
from the evidence that defendant does not use the patented process 


indicates that they are formed by “cutting or ‘engraving upon a tablet 
of suitable material by means of *, *.* asuitable stylus,” ‘as 
claimed in the patent in suit. Therefore, as this court' said in Hemolin 
: Co. v. Harway Co. (C. C.) 131 Fed. 483, 487, “af ‘the defendants ‘¢ ‘can 
a prove to the contrary, they should do so.”. ~ 


a . The defgndant, the American Record Company, derfies <aftinbicnignd +4 


on the ground that it does not impress the matrix, of the patent “mito 
a tablet of suitable material,” because it interposes a process of making 
an additional. matrix, not included in the patented: process, and ifti- 
presses this additional matrix into the material.'.'In ‘effect, it claims 
that although it employs the first processes of the patent to make the 
matrix and the. last process of.the patent te’ make! fhe’ commercial 
record, -yet because of the interposition of a superfluous additional 
duplicating process it escapes infringement. It is unnecessary to refer 
to the authorities that such a claim is without merit... 
"The decrees are reversed, with costs, and the causés’ are “remanded 
to the court below, with instructions to enter decrees: for’ inj unctionts 
and atin in accordance with this opinion. a : 
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L Parenrs—Consrruction oF Craris—Procrepixts IN Patent ‘Groner: 
‘Where ft is shown that a patentee has acquiesced in the rejection of 
broad claims by the Patent Office by: their cancellation and the substi- 

- ; >.. tation of narrower claims therefor, the limitations thus introduced into 
= - ;,), uch claims must be read and interpreted in the light of the circumstan- 
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